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THE TRUE REMEDY FOR LYNCH LAW. 


In the United States by the State official reports for 1892, the 
last which have been compiled, there were 6,791 homicides. In 
that year for homicides and all other capital offenses (number 
of latter not given) there were 107 executions by process of law 
and 236 by lynching. Taking the reports for ten years 1883-1892 
the average has been more than two executed by lynching for 
one executed by law. Notwithstanding the many new laws 
passed against lynchings and the efforts of the various execu- 
tives and the fulminations of the press against ‘* mob-law’’ the 
ratio of lynchings to the number of legal executions shows a 
decided and steady increase. New laws to repress lynching 
have had, and can have, no effect. It has always been murder 
to take the life, even of a criminal, without warrant of law, and 
no new law can make it any greater offense. The remedy must 
be sought in this case just as a physician, or a machinist, seeks 
the remedy in any matter intrusted to him. The first step is to 
ascertain the cause of the trouble. That being known the 
remedy can be intelligently applied. 

The cause of lynching is not a spirit of lawlessness. As a 
tule the men who participate in it wish ardently to enforce 
justice. The truth is society feels that it must be protected 
against crime. Whenever society has lost confidence in 


the promptness and certainty of punishment by the courts, 
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then whenever an offense sufficiently flagrant is committed society 
will protect itself by a lynching. There is the whole story. It 
is the case of the vigilance committees of San Francisco over 
again. They cleared out the murderers and felons from that 
city when the law showed itself ineffectual for their punishment. 
The number of homicides in 1892 being 6,791 the other capital 


felonies committed would doubtless raise the total to 10,000 or _ 


over. That for this number of offenses only 107 were legally 
convicted and executed is significant. Its significance is deep- 
ened by the fact that society, despairing of a due execution of 
the law, hung 236 others without process of law. How many 
others of the 10,000 were guilty and yet escaped just and 
merited punishment, both by law and lynching, can never be 
known. It is safe to say that it was no inconsiderable number. 

The remedy for lynching is to restore the confidence of society 
in the just, prompt and efficient trial and punishment of crimi- 
nals. Courts are very expensive to the people. Yet in most 
cases if a criminal can procure the services of able and skillful 
counsel the advantages granted to the prisoner in a trial fora 
capital offense are such that a verdict for the State is almost 
impossible no matter how flagrant the offense. Or if a verdict 
is had, so numerous are the technicalities that it is very difficult 
for the trial judge to so conduct the trial that a reversal will not 
be had on appeal. The trial of a capital case when the prisoner 
is guilty, generally is not so much an investigation of the truth 
of the real matter at issue as a display of legal skill on the part 
of counsel which is usually sufficient to prevent the execution of 
the just sentence of the law. 

Let the trial be speedy, and the punishment, if there is a 
conviction, be prompt and certain. Remove the technicalities 


which render so many trials a travesty. Abolish the delays and- 


continuances which baffle justice, and which make punishment 
ut the end of a long chase, take on the appearance of revenge 
rather than justice. Do these things, and not only lynchings 
will disappear, but the grand annual total of over 10,000 capital 
offenses will shrink wonderfully. 

Take an ordinary trial for murder. The first step is delay. 
The second step is delay and then as many more delays as pos- 
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sible. The clearer the guilt of the defendant, the more zealous 
his counsel is, of course, for all the delay he can get. Wit- 
nesses may die or leave the State, or their memories of the 
transaction become less exact and the public sentiment in favor 
of the execution of the law becomes hopeless and is dulled. The 
remedy for this is to require the trial to be at the term at which 
the indictment is found. Or, if for any reason, a continuance 
is necessary, the term of the court should be adjourned, after 
the transaction of other business, to a day named in the contin- 
uance which shall be the earliest day practicable. 

Then we come to the trial. There every possible advantage is 
viven to the defendant and every possible disadvantage is imposed 
on the prosecution. The prisoner in most of the States is 
allowed many more challenges than the State. In North Caro- 
lina he is allowed twenty-three while the State has only four. 
The prisoner’s guilt must be shown beyond a reasonable doubt. 
Twelve jurors must concur in finding him guilty. He has the 
great advantage that erroneous rulings of the presiding judge in 
his favor cannot be corrected; while a single erroneous ruling 
against him vitiates the whole proceeding. The sympathy of the 
jury in favor of a fellow being in jeopardy of his life is easily 
appealed to and readily evoked. Technicalities surround the 
trial from start to finish and are quickly availed of by skillful 
counsel, if one is violated. No wonder that under these circum- 
stances conviction and punishment for a capital offense are 
almost impossible when the prisoner or his friends can procure 
able counsel, and that society, feeling outraged at the useless 
expenditure for its courts, so often executes justice without the 
sanction of law. In vain do the executive and legislative depart- 
ments strive to lessen the gowing evil. As long as the judicial 
department fails, or is prevented, from promptly and justly 
investigating the charge and denouncing sentence upon the guilty, 
so long will this irregular species of justice grow and abound 
more and more.* Whether capital punishment should be abol- 
ished or not rests with the people of any State, acting through 
their accredited representatives. But as long as the penalty of 
death is prescribed by the statute it should be borne in mind 
that a trial for a capital offense is a solemn, serious proceeding, 
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which society has decreed as necessary for its well being and 
safety. It is not to be approached from its sentimental side. 
The sole object should be the cold impartial ascertainment of the 
facts pertaining to the charge? 

The enormous disadvantages at which the State is placed in 
such trials and the numerous technicalities of which the prisoner 
can avail himself were invented by the humanity of the courts 
at a time when the prisoner was neither allowed the benefit of 
counsel nor to cross-examine the witnesses against him nor to have 
witnesses summoned in his own behalf unless he could pay for 
them. This state of things having long since ceased to exist the 
disadvantages then imposed upon the State should also cease. It 
will be a sufficient protection for the innocent to retain the require- 
ment that his guilt must be shown beyond a reasonable doubt 
and that the verdict of guilty can only be pronounced by the unani- 
mous verdict of a jury. The sympathy of the jury for a fellow- 
being on trial for his life will always be stronger than the desire 
to vindicate the outrage upon society, and such sympathy can 
always be readily appealed to by eloquent counsel. But beyond 
these things, any further disadvantages imposed upon the State 
is not in favor of the innocent but of the guilty. The number 
of peremptory challenges should be reduced and an equal num- 
ber (say, four) allowed the State and the defendant. This has 
already been done in a few States: Illinois, New York, Connec- 
ticut, Rhode Island, Florida and Colorado, while in Massachusetts 
the State has more challenges than the defendant. Where, asin 
North Carolina, the State has only four peremptory challenges 
while the prisoner has twenty-three in addition to all challenges 
for cause, it virtually amounts to the prisoner selecting the jury 
to try himself. He can usually get at least enough friends on 
the jury to prevent the requisite unanimity. Then the State 
should be allowed to except to erroneous rulings of the judge as 
well as the defendant and to appeal from a verdict of not guilty 
obtained by such erroneous rulings. This was formerly the law 
in North Carolina and elsewhere. It is, for potent reasons, 
necessary to return to it. As to the numerous technicalities 
which are so sure to be evoked for the prisoner the proper course 
is the one pointed out in the resolution adopted at the last meet- 
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ing of the State Bar Association of Georgia, which was in effect 
‘That on all appeals in criminal as well as civil cases, the appel- 
late court shall not grant a new trial for any error in the instruc- 
tions to the jury, or in the allowance or disallowance of challenges, 
or in rulings upon evidence or in any other rulings of the pre- 
siding judge, unless it shall appear to the satisfaction of the 
appellate court that such error probably and reasonably affected 
the result adversely to the appealing party.’’ In acommon sense 
view of things it is clear that there should not be a new trial 
except in such cases. The following resolutions adopted at the 
same time are so much to the point that they are copied entire: 
‘‘Our law is too technical and has been carried too far on the 
subject of incriminating evidence. Any evidence obtained in 
good faith from tracks, clothing, personal marks or peculiarities, 
papers, weapons or other things found on his person by compul- 
sory examinations made in good faith by the arresting officer, or 
person having a prisoner in custody, or obtained under order and 
direction of the court, should, upon principles of common sense, 
reason and justice be allowed to go to the jury; such evidence 
to be weighed and considered for what the same may be worth 
under all the circumstances and facts of the case.”’ 

‘¢In the administration of the criminal law the dead man or 
victim of the burglary, the robbery, the murder, the rape or 
other crime, ought at least to be put on an equality with the 
criminal and the guilty. The law and our forms of judicial 
procedure ought to be so changed as to allow the State the same 
number of challenges as the prisoner, and to move for a new 
trial, and to have a writ of error. We have gone too far in the 

direction of throwing legal protection around the prisoner. 
' There is too much crime in the land, and it is greatly to be 
feared, that if we of the legal profession search our own hearts 
and consider as to whether we have done our whole duty in at 
least endeavoring to bring about reforms looking to more speedy, 
as well as exact and just results.in criminal trials, we could not 
say with Paul, «*I am quit of the blood of all men.”’ 

To which was added a timely caution on the subject of lynch 
law: — 

‘*The startling statement has been made in the public press, 
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and nowhere denied, that in many groups of say a score of tc 
counties in the United States, there are more homicides than in p 
all of Scotland, or in all of England or even all of Prussia.. d 
Throughout the United States we have these fancy notions by tl 
which, when a criminal is on trial, the judge is a cipher and the ¢ 
jury is left in the dark, whilst the criminal is the only man in 


the court-house who has any rights that are sacred. Our 
civilization has gone too far and has overdone itself in these 
matters. We deplore the lynchings that occur so frequently, 
and are growing more and more frequent throughout the land. 
The reason, or at least one great reason, why lynchings occur 
is because there is a distrust, and a constantly growing distrust 
in promptness and efficiency of the law. Justice is one of the 
innate principles of the human heart, and public justice will assert 
itself. You may fill your newspapers with proclamations and 
crowd your thoroughfares with the sheriff’s officers and militia, 
but you will never stop lynchings until the public is given to 
understand that the judge and jury have power to exercise sure 
and immediate justice. In a thousand ways the evils here men- 
tioned are very great. The remedy for them requires courage, 
as well as prudence, moderation and wisdom, but like the evil, 
the remedy should be radical and complete.’’ 

Legal reforms cannot avail without the cordial support of the 
bar. If there is a concurrence among them in the views above 
set out by the bar association of Georgia, in which the bar 
associations of some other States have in effect concurred, then 
confidence will be restored in the administration of justice by the 
courts in capital cases. The requisites of a unanimous verdict 
and that guilt must be shown beyond a reasonable doubt, and 
the natural bias of the jury in favor of the prisoner, will give an 
innocent man every certainty of an acquittal which he now . 
possesses. The abolition of the other burdens now unequally 
imposed upon the State in such trials will only have the effect of 
making it possible to convict the guilty. Let these reasonable 
reforms be refused, and society will continue in flagrant cases 
to dispense with judges, juries and lawyers in vindicating its 
right to protection against murderers and those who commit 
rape. The purpose in hanging a man is not to reform him but 
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to deter others. To have that effect the punishment must be 
prompt and certain whenever guilt is clear beyond all reasonable 
doubt. This principle which is so often ignored by the courts is 
the one which instinctively actuates lynching mobs. The prin- 
ciple is in itself right and just, and courts should act upon it 
and not leave it to be at once as a motive and a plea for the 
illegal execution of justice. 


WALTER CLARK. 
RALEIGH, 
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THE INCOME TAX: IS IT CONSTITUTIONAL? 


The enactment by the Congress of the United States of a 
revision of the tariff, with the incorporation in it of a provision 
for the taxation of persons, in proportion to the amount of their 
incomes, marks an era in our history. It is true that during the 
war for the maintenance of the Union, an income tax was one of 
the measures resorted to in order to provide means for carrying 
on the great contest. It was freely submitted to by the people, 
in the same spirit of patriotism, which marked their toleration 
of many exactions and deprivations inseparable from a state of 
war. 

The tax was then considered to be necessary, and it was con- 
sequently submitted to; as the stamp taxes on conveyances, bills 
of exchange, checks and receipts, were submitted to for the same 
cause,— the supposed necessity. 

But now in a time of profound peace, in a measure for the 
ostensible purpose of reducing taxation, and which does in a great 
many instances reduce the duty on imports, we have the impo- 
sition of the burden of an income tax. What is the reason for 
its enactment? Certainly not the necessity for more revenue. 
The duty on sugar will supply more than any possible deficiency 
caused by the general reduction of the rates under the other 
schedules. Not to redeem party pledges, for in the platform of 
‘the Democratic party there is no word regarding a tax on incomes. 
The only answer to the question is to be found in the desires of 

'the leading members of the Democratic party in Congress to 

| curry favor with the Populists and throw a sop to the Socialists. 

It is a measure of purely socialistic tendency. It is the placing 

_of public burdens, not fairly and equally, but unfairly and un- 
equally. It is not a tax on property, but a tax on some persons 
for having over a certain arbitrary amount of productive prop- 

erty, or ability to earn more than an arbitrary sum. It is the 

first attempt under the constitution of the United States to inter- 
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fere with the equal rights of all men, who, by the declaration of 
independence, are said to have been born free and equal. 

The canons of taxation are violated because some are taxed, 
but by far the greater number are untaxed. The man, who by 
superior industry has an earning power greater than the average 
man, is taxed on what he earns over the average. It is a deter- 
rent to extra exertion; it gives a prize to the slothful, and 
rewards mediocrity. 

It has been made the law in the spirit of traffic which is the 
bane of legislation. It is an exhibit of log-rolling in national law- 
making, which is a monstrous prostitution by those who know - 
better of the power intrusted to them by their constituents. 

Men who have an income of over four thousand dollars, are 
to be taxed on the excess. If they were to be released from the 
tux should their income reach a certain sum, the tax would be 
still unfair, but one could see in it the logical purpose of stimu- 
lating production. Butthere can be no logical purpose spelled out 
of the measure as it stands, except a declaration that the indus- 
trious, the frugal and the energetic, are to be taxed for posses- 
sing these hitherto esteemed virtues. 

But it is the law, and if it be within the powers delegated to 
Congress in the constitution, it must be obeyed until it can be 
repealed, which may not be for two years or longer. 

Is it constitutional? That is the question which must now 
be discussed, and which will become a practical question in the 
coming year, only to be settled by the judgment of the Supreme 
Court. At the threshold of the discussion, we have to meet 
the adverse decision of the Supreme Court in the case of 
Springer against the United States.! 

It is true that this decision was made in favor of a war tax. 
It is true that the resources of the nation were strained to the 
utmost tension to maintain its credit and to pay the expenses of 
the war. To say that the members of the Supreme Court were 
in no way influenced in their decision by the patriotism which 
permeated the atmosphere, is to say that they were more or 
less than men: to say that the members of the court will not 


1 Reported in 102 U. S. Reports, 586. 
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now open the question and decide it upon its merits would be to 
give to the maxim siare decisis a degree of force incompatible 
with progress. The discussion must be opened, and the reasons 
given for its decision by the court, at the time when patriotism 
lulled into momentary inaction the critical powers of the profes- 
sion and the public, must now be examined in the full glare of 
the sunshine which marks the inevitable tendency of the meas- 
ure, its manifest inequalities and consequent injustice. 

The task of examining the question is a serious and most 
responsible one. In order to do it, we have to go backward and 
place ourselves in the position of the framers of the constitu- 
tion. We must, as far as possible, catch from the instrument 
itself the spirit in which its language is used, and we must say 
what these men meant by the words which they made use of in 
the organic law. 

To deny to the United States the power directly to tax the 
people, would be to destroy all the advantages which were 
attained in the constitution, and which were the distinctive 
improvement over the old and now to be discarded bond of 
union. Theold system required that requisitions should be made 
upon the states for the sums necessary for the expenses of the 
government. Experience shows that, unaccompanied by the 
power of enforcement, the requisitions were not complied with. 
The remedy for this state of things was to be provided for in 
the new instrument, and it was provided in the simple method 
of giving the United States the power to tax the people directly 
instead of through the states. It was not without a struggle 
that the principle was adopted. The people of the several states 
were fearful of erecting a power over them. They gave up 
grudgingly what it was absolutely necessary to give up, in order 
to get a national existence; but they were not willing to part 
with any more power than was absolutely essential. The power 
to levy duties on imports was naturally given to the United 
States as the national authority, and the medium of communica- 
tion with other nations. But this was not enough. More power 
must be given, and it must be sovereign power. The power 
was claimed to levy taxes indiscriminately, but this claim was 
not allowed fully and completely, it was only granted with the 
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yualification that direct taxation should only be exercised in 
proportion to the population of the several states as counted for 
representation. Indirect taxes upon the people, those which 
they paid in the consumption of imported goods, or in the con- 
sumption of goods upon which revenue taxes were levied were 
to be allowed indiscriminately with the only condition that they 
should be uniform, but when the people were called upon directly 
to pay certain sums for the support of the national government, 
they should be called upon only after an apportionment of the 
sum to be raised among the states in proportion to their popu- 
lation and consequently in proportion to their representation in 
Congress. Representation and taxation were to go hand and 
hand. These two words formed the subject of a large part of 
the literature of the period, and the cardinal grievance of the 
colonists against the mother country was that they were taxed, 
or attempted to be taxed in support of the king’s government, 
without any representation in his counsels. 

We are now coming to the language of the constitution, which 


‘placed this limit on the taxing power, and it is in the construc- 


tion of that language, in the light of all the knowledge of the 
thought of the period, of the adoption of that instrument, that 
the question we have proposed must be decided. 

‘* Representatives and direct taxes shall be apportioned among 
the several States which may be included in this Union accord- 
ing to their respective numbers,”’ etc., etc. 

‘* No capitation or other direct tax shall be laid unless in pro- 
portion to the census hereinbefore directed to be taken.”’ 

The language seems to be plainenough. A capitation taxis a 
tax on persons. It is literally head money. It is sometimes 
called a poll tax. It is a tax imposed upon each person in the 
community. This is a direct tax; there is no question about its 
directness. It is levied directly upon the person who is to pay 
it. But according to the constitution itself, there are other 
taxes besides the capitation tax, which are direct taxes. The 
language 1s ‘‘ other’’ direct taxes. The meaning of the adverb 
other must now be sought. It means not this but different. 
Something besides a capitation tax, but continuing to be a direct 
tax. All other direct taxes not included in the category of cap- 
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itation tax. The other direct taxes of the constitution, then, 
must oe levied on persons directly. They do not include taxes 
on things, they do not include taxes on consumption, they do 
not include stamp duties, or licenses or any other tax that is not 
directly upon the person who is to pay it. 

Now what is an income tax? It certainly is not a tax on prop- 
erty, for the man upon whom it is levied may not have a dollar 
in the world. It is not levied on one’s possessions, but is levied 
on the person himself. It is true that the measure of the amount 
he has to pay is the sum he has received from all sources during 
the year, but that does not make the tax less direct than if it had 
said each man is to pay ten dollars. 

Suppose the law now under consideration should have read 
thus: There shall be levied upon and paid by each inhabitant of 
the United States over 21 years of age the sum of ten dollars in 
each year. This would be a direct tax, clearly within the pro- 
hibition of the constitution and consequently void. Let us goa 
little further. Suppose the provision was that there should be 
paid by each person a tax of one mill on each one hundred dol- 
lars of personal property which he possessed. Would this cease 
to be a direct tax? The next step in the supposition it seems is 
the case before us. There shall be levied on each man or woman 
of full age a sum of money equivalent to two per centum of the 
income of such person for the previous year, exceeding the sum 
of four thousand dollars. Is this any less a direct tax than the 
one involved in our first supposition? We think not. The 
argument upon the other side is forced into the untenable posi- 
tion that all taxes are indirect except the capitation tax. This 
was evidently not the view of the framers of the constitution. 
They believed that there were other direct taxes which might be 
levied besides the poll tax, and they determined to forbid them 
as well as a poll tax, except upon the basis of representation. 

We must ever bear in mind the then situation. We must 
remember that the owners of slaves were allowed to count them 
at a certain rate in the award of representation in Congress. 
The number of representatives was to be based on the number 
of the white people and two-thirds of the number of slaves. 
Thus from the very beginning the weight and numbers of the 
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southern people in the Congress were out of proportion to the 
white voters, and there were no others of that section. In this 
will be found the key to the preponderance of the influence of 
the south in the Congress. The same thing is now apparent. 
The representation of the south is awarded on its population, but 
the negroes are all counted, instead of two-thirds of them. How 
many of them really vote-and have their vote counted is a ques- 
tion not now involved, but it is a question which will one day 
become a burning one. In order to counteract the effect of 
awarding the south such preponderance of representation, it was 
required by the representatives of the northern and eastern 
states that taxation should follow representation. That all direct 
taxes should be apportioned among the states, so that each state 
should contribute in accordance with the proportion of its repre- 
sentation in Congress. Nothing could be fairer. It was fair 
then; itis fair now. If the south wants an income tax they 
should be willing to pay it in the proportion in which they 
exercise the right to enact it. 

In point of fact the burden of the present tax will be borne 
by the north and the east. There are comparatively few incomes 
in the south and southwest which will come within its provisions. 
It has become a law through the votes of the representation of 
the southern people. It adds another to the many occasions 
upon which they use an ill-gotten power in order to do injustice. 
The negroes of the south are practically disfranchised to-day, 
and yet the white inhabitants obtain in the counsels of the nation 
a preponderance of influence which they are not entitled to, and 
which if the people who are represented in Congress could have 
their sentiments expressed, they would not enjoy. It was to 
meet just such cases of injustice that the clause under discussion 
was inserted in the constitution. A perusal of the debates in 
the convention will convince any one that it wasintended to curb 
the preponderance of power exercised by representing negroes 
that this clause was inserted. To prevent, in fact, the very 
thing which the present situation shows to have happened. 
That is to guard against the acts of the representatives in 
Congress who have their seats because of including the negroes 
in the enumeration; from unjustly taxing the other section of 
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the country to support the government to which all should alike 
contribute. The wisdom of the fathers was never more appar- 
ent. Selfishness breeds injustice, and if allied with power will 
certainly seek to enforce it, alike now as in the last century. 
The wisdom of the framers of the constitution thus in this day 
vindicates itself, and places us under an eternal weight of 
obligation. 

Let us examine the reasoning of the Supreme Court in the 
case before referred to, and see if the judges gave any reason 
for holding that an income tax is not a direct tax. After all the 
case for the tax hangs upon that point. If the tax is a direct 
one the prohibition of the constitution makes it void. Its con- 
stitutionality rests upon the answer to this preliminary question. 

In the discussion which precedes the judgment of the court 
in the Springer case, it is suggested, rather than decided, that 
the only other direct tax is the tax on land. This suggestion 
does not satisfy the reason, and it is apparent from the gingerly 
manner in which it is put forward that it did not satisfy the 
justices of the court. The argument in Mr. Justice Swayne’s 
opinion is placed largely on the inconvenience or impossibility of 
apportionment. But the logical result of the impossibility of 
apportionment in accordance with the constitutional provision is 
the death of the tax, while the court makes it the death of the 
clause in the constitution. 

Alexander Hamilton is cited as maintaining that the carriage 
tax was not a direct tax, but the citation is not from his states- 
manlike works, but from his brief in a case where he was retained 
to argue in favor of the validity of the tax. But any one who 
will read his brief will see that he failed to convince himself, 
and in a letter also cited he confesses that he has little expecta- 
tion of the court seeing the matter in the same light that he does. 

The difficulty in accepting the decision of the court as final is 
the weakness of the reasons which it puts forward and the 
manifest falsity of the logic. 

The court admits that a capitation tax cannot be levied except 
by apportionment, it could not well do otherwise. It asserts, 


however, that there can be no other direct tax except a tax on 
land, 
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Now this does not convince. A tax on land is no more direct 
than many other taxes, and indeed, were the question a new 
one, it would be easy to demonstrate that a tax on persons is 
more direct than a tax onland. The capitation tax is a tax on 
persons. What is the income tax? Is it not a tax on persons?) 
Is it therefore not as well in fact, as in name, a capitation tax 
It may be said no, because it is not levied on every head. But ' 
it is not necessary that a capitation tax be levied on every head. 
All capitation or poll taxes exclude minors, and most of them ex- 
clude women. It will not do to say that the income tax is not a 
tax on persons but on incomes. There is no income in being to 
tax. It is the person who is taxed, and the measure of the sum 
he is to pay is the income he received last year. It may be en- 
tirely out of existence. It may have been spent in the support 
of his family or squandered in riotous living, but the person will 
have to pay. The income is a thing of the past, you cannot 
tax it. 


“You cannot turn the mill wheel with the water that’s gone by.’’ 


If, then, there is no tangible thing to tax, the tax must be on 
the person, and what can be more direct? 

Mr. Justice Miller, in his Commentaries on the Constitution, 
says of the direct tax: ‘‘ It is sufficient to say that it is believed 
that no other than a capitation tax, of so much per head, and 
a land tax is a direct tax within the meaning of the constitu- 
tion. All other taxes except imposts are properly called 
excise taxes. Direct taxes within the meaning of the con- 
stitution are only capitation taxes as expressed in that instru- 
ment, and taxes on real estate.’’ ! 

The learned commentator then proceeds to define what an 
excise tax is, and says after the definition, that it is now the 
settled doctrine that the amount assessed on incomes is in the 
nature of an excise tax. 

Surely it is time that the doctrine of the law on so important 
a matter should be based upon reasoning more worthy of 
the name than the considerations here adverted to. Weak, 


1 Miller on Constitution, p. 237. 
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illogical and inconclusive, the so-called reasons are. If there 
are no better reasons for sustaining the tax, let us get rid of it; 
if there are better reasons, let us hear what they are. 
The arguments by which the judges sustained their decision 
that the tax on carriages was not a direct tax will be found fully 
reported in Hylton v. The United States.' The reasons given 
for the judgment are principally that a tax on carriages could 
not be apportioned. In fact, the consensus of the several argu- 
ments seems to be that, as the constitution provided that direct 
taxes must be apportioned, then the fact that any tax which 
\! could not be conveniently apportioned must be an indirect tax, 
| which is obviously bad reasoning. The tax on carriages might 
easily have been shown to be a duty or excise, and it is the thing 
which is the primary object of taxation. It is not a person that 
is taxed directly; the tax comes out of the person’s pocket 
indirectly by his having to pay it for the privilege of using a 
carriage. A stamp tax and a tax on tea, the two taxes about 
which the colonists were so much incensed, were neither of them 
direct taxes. This statement is made on the authority of Chief 
Justice Marshall, who makes it himself in his decision in Long- 
borough v. Blake.? The tax on the use of carriages is certainly 
no more direct than the tax on the use of tea, and the expres- 
sions of the judges in the decision of the carriage cases are not 
entitled to any more consideration than their inherent reason- 
ableness carries with them. They assert that there are or may 
be taxes which are not direct and which are not included in the 
constitutional schedule of duties, imposts and excises, which are 
not in the grant of power to tax, but in the provision of uni- 
formity. It is suggested that as to these taxes the Congress is 
not obliged to adopt the rule of apportionment or uniformity. It 
is not easy to see what tax could be invented which is not included 
in the term direct tax, and which is also not excluded from duties, 
, imposts and excises. It is apparent that the whole question 
ought to be opened and re-argued. The question is quite free 
\from the difficulties usually assailing the opening of a settled 
question. The decision reversing the former doctrine of the 


1 3 Dallas, 171. 


2 5 Wheat. 317. 
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court would unsettle no title, interfere with no contract and dis- 
turb in no degree the settled rules of law. 

In this connection the language of Chancellor Kent may be 
very properly quoted. ‘* But I wish not to be understood to. 
press too strongly the rule of stare decisis, when I recollect’ 
that there are one thousand cases to be pointed out in the. 
English and American books which have been overruled, . 
doubted or limited in the application. 

‘¢ Even aseries of decisions are not always conclusive and the 
revision of a decision often resolves itself into a mere ques- 
ion of e iency.’’} 

Ropert SEWELL. 

New YorE. 


11 Kent Com., p. 477. 
VOL. XXVIII. 52 
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AMERICAN NATURALIZATION AND THE JAPANESE, 
We may assume that no American is disposed to refuse to 
admit members of the Japanese nation to citizenship with us, 
That we should deliberately propose to rank as inferior to our- 
selves and unworthy of incorporation in our political society the 
members of a people to whom we and the whole civilized world 
have in the past quarter of a century become indebted for so 
much, implies an attitude of inflated conceit and ignorant 
prejudice of which there are no indications. The question of 
the naturalization of the Japanese is then solely one of the letter 
of the existing law, and we may also assume a disposition to 
vive as liberal an interpretation as possible to that law. The 
decision of Mr Justice Colt, in the United States District Court 
at Boston on June 28, 1894 (which can be read in 62 Fed. Rep. 
126), is seen by the opinion to rest upon a single issue, viz.: 
the interpretation of the term ‘* white’’ in the naturalization 
law. The judge was thus strictly limited in his task. We wish 
here briefly to consider the grounds of his decision and their 
validity. 

The opinion in the aboye decision excluding Japanese from 
naturalization may be reduced to two main propositions: I. That 
the Congressional debates of 1870 show that the Japanese were 
expressly intended by the words ** free white persons ”’ to be 
excluded; Il. That these words in their natural meaning and 
application exclude the Japanese. 


I. 


That any such intention existed, seems without evidence. Mr. 
Sumner’s persistent effort in 1870 to have the words ‘free 
white persons ’’ struck out of the law were. a part of his well- 
known championship of the negro race in this country. They 
were approved by the Pacific Coast senators because the result 


818 | 
wo 
ob 
ad 
st: 
to 
el 
u 
y 
{ 
| 


AMERICAN NATURALIZATION AND THE JAPANESE. 819 


would be to allow the Chinese to become citizens. Finally both 
objects were attained by leaving in the words in question and 
adding words admitting persons of African descent. At one 
stage Mr. Sumner’s motion succeeded, only to be defeated later 
' by the Pacific Coast senators. But for their representations as 
to the dangers of Chinese immigration and the degraded and 
enslaved classes said to form the bulk of it, the motion would 
undoubtedly have succeeded. This was the sole obstacle. ‘Are 
you prepared to settle the Chinese problem?’’ said Senator 
Morton (this was in 1870). ‘* The question before the senate 
to-day’’ said Senator Williams of Oregon, ‘is whether you 
will empower the Chinese, who are pouring themselves by 
thousands and tens of thousands into this country, to vote and 
hold office. * * * We shall have in the United States an 
empire of China within the North American Republic.”’! Mr. 
Williams moved to amend Mr. Sumner’s amendment by specially 
disqualifying the Chinese alone; and Mr. Stewart of Nevada 
then said: ‘*I am perfectly willing that this bill should pass 
with the amendment of the senator from Oregon.’’ Thus the 
two most determined opponents of Mr. Sumner’s proposition 
showed unmistakably that the exclusion of the Chinese was their 
sole source of objection. One may say that but for an accident 
- of procedure the bill as passed would have borne that form. It 
must be remembered that the Japanese treaties had then been 
fifteen years in force, and that ample opportunity existed for 
_ the stimulation of objections; and that the failure to express any _ 
indicated their non-existence. 

We know, then, that in this virtual re-enactment of the pro- 
vision in question, not only was no objection taken to the natural- 
ization of Japanese, but, more than this, the Senate was quite 
ready to admit them with others not Chinese to that privilege. 
The fact is that the learned judge, in a momentary lapse, con- 
founds the Japanese with the Chinese. His words, ‘‘ the Chinese 
(and therefore the Japanese)’’ indicate the persistence of the 
popular error that the Japanese are racially a part of the Chinese. 
Whether they are ‘‘ white ’’ or not is another question ; but that 


1 Congressional Globe, 1869-70, pt. 6, p. 5156. 
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they are by necessary implication involved in any measures 
directed against the Chinese is a gross error, to be noticed below, 
In view of the Senatorial debates, it might be contended that the 
word ‘* white’’ was understood as having mere'y the effect of 
excluding the Chinese. But as the House did not debate the 
subject, this contention is effectualiy excluded, and we are thrown 
back, for the interpretation of the statute, upon the natural and 
appropriate interpretation of the word ‘ white ’’ in the statute; 


and this brings us to the second main proposition of the 
opinion, — 


II. 


That the Japanese are by this word excluded. This, again, in 
the above opinion, is made up of two connected propositions: 


1. That the race-stocks of the world are to be distinguished 
and classified according to the general color-quality of each 
stock taken as a whole, — one of these being known as the ‘‘ yel- 
low’’ race (variously designated by Mr. Justice Colt as ‘* Mon- 
goloid,’’ ‘* Mongolian,”’ Asiatic ’’); and 

2. That the Japanese fall under this category of ‘* Mongo- 
lian,’’ etc. 


These will be noticed in order. 

1. No attempt will be made to deny that there has been a popu- 
lar classification of the world-races into ‘‘ white,’’ ‘‘ black,’’ “ 
yellow,”’ and *red;’’ or that the term ‘‘ white ’’ in this usage by 
implication excludes the ‘ yellow,’’ in which category the 
Japanese would in ordinary parlance then fall. But that is not the 
immediate issue. The question is first upon the systematic and 
consistent interpretation of the statute. It is to be interpreted 


not only for the Japanese but for all other aliens, and the canon . 


of interpretation must be one and the same for all. The inter- 
pretation which we adopt must be just as valid for one class of 
aliens as for another, and it must be made as if it were to be 
systematically applied at this present moment to petitions from 
all classes of aliens. 

What must be pointed out, then, is that for the purpose of 
this statute, the term ‘‘ white ’’ is incapable of systematic appli- 
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es cation, either on any such general theory as that adopted by the 
w. learned judge, or on any other general theory; that it is in fact 
he not available as a basis of distinction; and that another method 
of of solution must be sought. To see this, we must examine the 
he possible senses of the term. These are three: a, that ‘* white ’’ 
mn signifies literally a color-quality: 6, or that it designates the © 
rd people of the original race-stock known as the ‘* Caucasian ”’ or 
e; « Aryan ’’ race; c, or that it embraces only the European peoples 
1e and their colonial progeny. These we take up in order. 
(a) The national stocks of northern and of southern Europe 
differ so decidedly in general color that the latter can be termed 
« white,’’ not in the ordinary sense, but only in contrast with 
" the African negro. This is true, in varying degrees, of the 
Semites, the Balkan people, the Greeks, the Italians, and the 
Hispano-Portuguese in Europe and in Latin America. This is 
: shown in the very classification of Professor Huxley quoted by 


Mr. Justice Colt, which terms these peoples ‘*‘ Melanochroic ”’ 
or ** dark-colored,’’ the word ‘‘ melano ’’ meaning ‘‘ black ’’ in 
the original language, and the word ‘‘ Mela-nesia,’’ as applied to 
the South Pacific Islands having a similar origin. If, then, 
these swarthy or dark-colored Europeans are to be accepted for 
citizenship as ‘* white’ merely by contrast with Africans, it fol- 
lows that other communities showing the same or a greater con- 
trast must be accepted, whether European or not and whether 
Aryan or not. This marked class of ‘* melanochroics ”’ are either 
‘white persons’’ or not; if they are not, they are ineligible 
(which is out of the question); if they are, then they carry 
with them into citizenship the small group of peoples of the 
same or a lighter shade. This group includes, at least (1) cer- 
tain pure Hindu stocks of India (a small portion of all the 
stocks there), and, among others (including Berber and other 
African stocks) (2) the Japanese. By this interpretation, 
then, either the Japanese are admitted or a totally impracticable 
result is reached.! 


1 Rein says (I. 391): ‘‘Japanese erally speaking, much darker than 
society exhibits a surprisingly large among Caucasians, approximates in 
variety and mutability in feature and occasional instances to even the fair 
cemplexion. The latter, though gen- clear complexion of the Germanic 
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(+) But the answer will perhaps be that no such broad and 
literal application can be accepted; that ‘* white’’ must be 
taken in general usage to designate the present representatives 
of that original race-stock known as ‘* Caucasian,’’ more lately 
as ** Aryan.’’ The test is thus determined by race-stock. This 


was the view of Sawyer, Jas., expressed in the Chinese naturali- 
zation case: 1— 


As ordinarily used everywhere in the United States, one would scarcely 


fail to understand that the party employing the words ‘* white person ”’ would 
intend a person of the Caucasian race. 


This, however, breaks down with the first attempt at sys- 
tematic application and leads us to conclusions quite irreconcil- 
able with accepted ideas. For the Aryan race is found in the 
southeast as well as in the west. If it includes as eligible the 
Slav, Celt, Scandinavian, Germanic, Pelasgic and Italic stocks, 
whose claims to naturalization are undisputed, yet it also includes 
the Afghans, Persians, and pure Hindus, and other minor Asian 
stocks, whose claims (some or all) can hardly be said to be con- 
ceded. But, furthermore, this class excludes peoples whose 
right to naturalization in at least two cases is almost too well 
conceded to be doubted. One of these, the Hungarians, is of 
undoubted non-Aryan stock, and, indeed, migrated to Europe 
from Asia not earlier than the end of the ninth century of this 
era. Another group, comprising certain communities in the 
European dominions of Russia, is of never-doubted Turanian 
(therefore non-Aryan ) extraction. Minor instances of a similar 
sort may be neglected. The disposition of the Semitic peoples, 
however, especially the Hebrews, caps the climax; for it involves 
the exclusion of a whole race whose industrious workers are 
found in all the States of the Union. 

(c) One may, however, finally contend that by ‘ white,”’ is 
meant the peoples domiciled in Europe and their colonial 
progeny. To begin with, it is difficult to accept a sense so 
strained and so nearly arbitrary, as well as so little supported 


peoples.’? The same sentence could more or less variation, speak as above 
be written of Greeks and Portuguese. of the Japanese. 
Almost all travelers and writers, with ! & Sawyer, 157. 
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by common usage. But even here we are still met by two incon- 
gruities which would be practically unacceptable; for we exclude 
(1) the Armenians, one of the longest known Aryan populations, 
white, historically Christian by profession, and represented here 
by scores of respected citizens; yet a distinctly Asiatic commu- 
nity for at least 2000 years; and (2) the Semitic peoples, except 
the European Hebrews. 

On the whole, then, we find that the systematic application of 
the term ‘‘ white ’’ is attended with the greatest difficulty; that 
in fact as soon as we begin to examine carefully, the term proves 
thoroughly unsuitable as the basis of distinction for the purposes 
in question ; but that by the first and least impracticable interpre- 
tation the Japanese are entitled to naturalization. 


Ill. 


2. A few words, now, about the learned judge’s second sub- 
proposition, that the Japanese are a part of the ‘* Mongolian ”’ 
race and akin to the Chinese. This must be noticed, however 
we decide the preceding question. For this argument against 


accepting them may be made: ‘Here is a people who, so far 
as complexion goes, could pass for Bulgarians or Spaniards in 
those countries, and are, therefore, ‘ white’ enough to satisfy 
the statute; but as in other physical features, in geographical 
‘ position, and in ancestry, they are akin to the Chinese, or at 
any rate to the Mongolians, these circumstances compel us to 
rank them without the ‘ white’ class.’’ It is just this fallacy 
as to the Japanese racial affinities which needs brief attention. 
We are here brought to consider what is in effect a fourth 
application of the term ‘‘ white,’’— not a popular sense nor one 
which may have been intended by the legislators, but a scien- 
tific sense in which anthropologists and ethnologists distinguish 
the classes of mankind by taking into account the ensemble 
of color, features, anatomy, and all other indicia. It is no 
easier of systematic judicial application than the others; but, 
if in this sense it appears that the Japanese are included, the - 
case may rest as to their naturalizatian. 

What, then, do we know to-day about this matter? This 
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means, of course, not what do we learn from second-hand 
compilations, or from treatises based on antiquated data, but 
what do the best specialists of modern times tell us? First, 
then, we know that the Japanese nation has racially nothing 
to do with the Chinese people as far back as history can 
take us. The original and main Chinese stock, like the 
Egyptian and the early Chaldean, comes to us as an in- 
dependent and separate stock in the twilight of history, 
. about whose origin and connections we can only speculate. 
The Manchurian conquerors of the seventeenth century, now 
forming the ruling class, did not come on the scene until the 
Japanese nation was already well known to us. Neither of 
these elements are true Mongols; they are simply distinct 
branches of the Turanian or yellow race; but, applying to the 
mixture the popular term ‘* Mongolian,’’ the Japanese race has 
no known connection with either of the elements. Secondly, 
as regards a broader and general affinity between the Japanese 
and the Turanian or yellow race, the problem is to trace the 
connection of three well-accepted elements in the present 
Japanese people. These elements, as history and anthropology 
show us, are: (1) An original people occupying the whole 
country as early as the third, probably the sixth century B. C., 
of whom a remnant appears in the present Aino community of 
the northern island; (2) An invading element from the west or 
southwest (Korea), about the above period; (3) Another 
invading element from the south, coming a little later and 
securing gradually the supremacy over the others. As to 
(1) the Aino element, the authorities now seem clear 
that it is distinctly not a Turanian stock and is, there- 
fore, a white stock.! The only difference of opinion is as to the 


1 The investigators were at first 
divided in opinion, a result naturally 
following from the scantiness of the 
material before each. Doenitz, e. g., 
rested positive conclusions on the 
examination of five youths under 
20. But Scheube (Mittheil. d. deut- 
schen gesells. ostasiens, Band III, 
221), Maget (Virchow-Hirsch Jahresb. 


etc. in Medicin, 1876, Bd. I, 353), 


and then Baelz (Mittheil. above, Bd. 
III, 335) have made it impossible to 
doubt the conclusion above stated. 
Finally, M. Quatrefages has added 
(1889) the great weight of his author- 
ity, accepting Maget’s conclusions. 
He says (Histoire des Races Humaines, 
II, 454): ‘The color is of the clear 
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extent to which this element was absorbed into the invading 
peoples. ace Dr. Baelz (who does not give any attention to 

the argument from historical analogy),' the general opinion 

is that it entered largely into the resulting nation. (2) As 

to the second, or first invading element, it is generally conceded 

to have come 200-600 B. C. through Korea. A hasty assump- 

tion is often made that it was Chinese —the fallacy of which is 

instantly and incontrovertibly proved by the fact (among other 

things ) that writing was not known in Japan until long after the 
Christian era, when it was introduced as a new thing from 
China; hence, as Chinese literature had by the sixth century B. C. 

flowered in Confucius, it is clear that the invaders could have 
been neither Chinese nor any people knowing their civilization. 
They were probably some primitive but Turanian stock. (3) 
The third, or secondinvading element, came from the south, as all 
concede. Pace Dr. Baelz again (who argues somewhat chimerically 
that they may have been related to the Accads or earliest known 
Turanian people, in western Asia), there is a general consensus 
that they came from the island region southeast of Asia, and the 
term Malayan is usually applied. There is also a general con- 
sensus (including Dr. Baelz) that they became the preponderat- 
ing national element, as against the second element. The ethnical 
character of this third element is here of decisive importance ; 
the direction of the immigration and the general stock being 
conceded, it must remain for the professional anthropologist to 
say what place that stock occupies among world-races. Here 
we have a right to rely on the controlling authority of so 
great an anthropologist as M. Quatrefages, who is not only 
the latest to publish but also apparently the only one to pay 
detailed attention to the place of the Japanese. M. Quatrefages 
classes this southern element as Indonesian, and therefore 
white,—Indonesian being in his scheme one of the six branches 


sort which we call ‘flesh color,’ ocephalic, more or less altered by 
while showing only occasionally a other ethnic elements, of which one 
tendency to turn to red, or, veryrarely, at least is essentially mongolic.”’ 

to yellow. * * * From this en- 1 The analogies e.g. of the Lombard 
semble of qualities, we must, it seems invasion of Italy, the Anglo-Saxon, 
to me, conclude that the Ainos are a_ the Danish, and the Norman invasions 
race fundamentally white and dolich- of the British Isles. 
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of the Allophyllic races, which again form one of the four 
branches of the white race.1 He therefore places the Jap- 
anese among the ‘mixed ’’ peoples, in whom two or more 
elements are, not fused or amalgamated, but ‘* juxtaposed.” 
After referring to a prehistoric and now practically non-existent 
Negritian habitancy,’ he declares* the present element to be 
‘* (1) yellows (Chinese or Mantchus come from China or Korea), 
and (2) (3) whites belonging to two different boughs of the 
Allophyllic branches. The first in date were undoubtedly the 
Ainos, who were certainly the first to attack the Negritos and 
probably formerly occupied nearly the whole of Japan. * * * 
In their turn the Ainos were conquered later and to a large extent 
driven back by the Indonesians ;’’ subsequent immigration from 
the continent supplying the Turanian element. Of course, as 
above said, history compels us to believe that the Yellows of M. 
Quatrefages were not Chinese or Mantchus, but some other and 
distant branch of the Turanian race. But the great fact remains 
sanctioned by M. Quatrefages that the two preponderating 
stocks of the Japanese race belong to the Allophyllic branch of 
the great White race; the third and concededly the minor ele- 
ment being Turanian of some unknown and primitive sort. It 
should be added that the classification and placing of M. Quat- 


refages are accepted by a modern authority of scarcely less 
weight, M. Topinard.‘ 


1 Explaining the term Allophyllic ” 
(literally, ‘‘ outside” or “separate 
branches ’’), he says (Histoire, etc., 
II., 454): “‘ One finds oneself in the 
presence of small ethnical groups, 
sometimes quite extinct, whom nothing 
(in the present state of our knowl- 
edge) unites among themselves, who 
have no relation to the black or yellow 
types, who are clearly white, and nev- 
ertheless do not yet appear to be at- 
tached to either of the three great 
branches of the Caucasian trunk.” 
His classification of whites is thus 
(456): 1. Allophyllic; 2. Finnic; 3. 
Semitic; 4. Aryan; and under Allo- 
phyllic; 1. Fossil; 2. Canarian; 3. 
Asiatico-American; 4. Sinic; 5. In- 


donesian; 6. Caucasian (modern); 
6. Euskarian (Basques); and, under 
3 above, come the Aino as third; 
under Aino are ranged: 1. Japanese 
(the Aino element); 2. American (a 
few tribes); 3. Malay (a few); 4. 
Hindu (a part). 


Dr. Peschel (Vélkerkunde, 382), re- 


peats earlier and opposing statements, 
but seems not to have examined the 
evidence for himself; his work, too, 
antedates M. Quatrefages’ by some 
years. 

2 Just as a dark race is traced in 
prehistoric times for Europe. 

3 P. 509. 

4 “ Anthropology,”’ p. 202 (London, 
1878, Barclay’s translation). 
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Whatever, then, may be the proper systematic mode of inter- 
preting our statute, it appears that, in the scientific use of Jan- 
guage and in the light of modern anthropology, the term ‘‘ white”’ 
may properly be applied to the ethnical composition of the Japan- 

ese race. Notwithstanding the juxtaposition and union of differ- 

ent elements, the term ‘‘ white’’ is as applicable as is ‘* Anglo- 

Saxon ’’ to England or ‘*Gallic’’ to France, or as are other 

terms commonly applied to countries of mixed populations and 

not accurately expressing the presence of every element. The 

connection of the Japanese with the typical yellow ’’ peoples 

is so slender, so lacking in vitality, so lost in the preponderance 

of the ‘‘ white ’’ element, that the fullest force should be given 

to the index of color. Having as good a claim to the color 

‘white ’’ as the southern European and the Semitic peoples, 

having to-day greater affinities with us in culture and progress 
and facility of social amalgamation than they have with any 
Asiatic people, isolated as they are to-day from Asia in tendencies 
and sympathies and isolated as they have been in racial history, 
it would seem that a liberal interpretation should easily prevail, 
and that the statute should be construed in the direction indicated 
by American honor and sympathy. 

The question will still remain for future cases: How shall this 
statute be interpreted? It seems to be incapable of consistent 
interpretation ; and the reason is that it involves a futile attempt 
to draw a distinction which has no counterpart in facts. The 
true basis, and the only feasible basis, in these days for such 
legislation is a classification by political societies. Let eligibility 
for naturalization depend upon the nationality of the applicant. 
Let the nations to be included be named; let the nations (or the 
provinces within nations, such as Siberia, Algeria) to be excluded 
be named. Where no State exists, or a State exists but no treaty 
relations are maintained with it, let the question be left unsettled 
and the acting judge receive power to admit or not, according 
to his estimate of the applicant’s general fitness. In some such 
way the present difficulties and absurdities will be avoided. 


Joun H. 


NORTHWESTERN UNIVERSITY Law SCHOOL, 
CuHIcaGo. 
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INJUNCTION AND ORGANIZED LABOR.’ 


Since the subject of this paper was selected, and work upon 
it begun, history has been making with startling rapidity. 
Events have tripped upon the heels of events. The phases of 
the law have changed with the variety and celerity of the 
kaleidoscope, the essential elements remaining the same, and the 
appearance depending upon the angle of reflection. 

It is unnecessary to give a definition of ‘* Organized Labor.” 
Its existence is too patent, its manifestations too evident to 
require amplification. The term covers alike the numberless 
local trades unions of small membership and the vast combi- 
nations of wage-earners claiming membership in the hundreds 
of thousands. The question for consideration is the application 
of injunction and the rules of equity procedure to these masses 
of men, under conditions which threaten irreparable injury to 
private property, and interference with the rights of the public; 
a question of the most vital importance at the present time, and 
one which it is impossible to approach without the gravest sense 
of its momentous consequences. 

The whole scope of human law is summed up in the first 
definition of Justinian’s Institutes: Justitia est constans et per- 
petua voluntas jus swum cuique tribuendi.? It is not obedience 
to command, nor the servile fear of disobedience, but the con- 
stant and perpetual wish of rendering to every man his right, 
that makes justice. 

Equity, like its Roman prototype, Aequiias, has always mani- 
fested a tendency to approximate the ideal conception contained 
in Justinian’s definition. Its appeal to the conscience of the 
chancellor demonstrates its origin in a moral force, not found in 


1 Being a paper read before the 2 Inst. Justin. Lib, 1 T. 1 (Ed. San- 
American Bar Association August 22, dars, p. 85). 
1894, by Charles Claflin Allen, of St. 

Louis, 
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the rigid rules of the common law; and the highest expression 
of equity jurisprudence is found in its first and foundation 
maxim, ubi jus ibt remedium. 

‘¢ Equity, then, in its true and genuine meaning,”’ says Black- 
stone, ‘‘ is the soul and spirit of all law; positive law is construed 
and rational law is made by it. In this, equity is synonymous 
to justice; in that, to the true sense and sound interpretation 
of the rule.’?! Such a system should command the profound 
respect of all American lawyers. Its prerogatives should be 
strenuously maintained, its jurisdiction jealously guarded. 

Injunction is ‘‘the strong arm of equity.”’ With it the 
court of chancery reaches out to stay irreparable injury, and 
to draw within its grasp those who disobey its mandate. ‘*A 
writ of injunction,’ says Mr. High, ‘‘ may be defined as a 
judicial process, operating in personam, and requiring the person 
to whom it is directed to do or refrain from doing a particular 
thing. In its broadest sense, the process is restorative as well 
as preventive, and it may be used both in the enforcement of 
rights, and in the prevention of wrongs. In general, however, 
it is used to prevent future injury rather than to afford redress for 
wrongs already committed, and it is therefore to be regarded 
more as a preventive than as aremedial process. If the injury be 
already committed, the writ can have no operation to correct it, 
and equity will not interfere for purposes of punishment, or to 
compel persons to do right, but only to prevent them from doing 
wrong.”’ ? 

The application of injunction and equity procedure to aggre- 
gations of workingmen involves the solution of intricate and 
perplexing problems. Jurisdiction in such cases is based, first, 
upon criminal conspiracy; and second, upon injury to property 
resulting from such conspiracy. 

A criminal conspiracy has been defined to be: ‘* Any combi- 
nation between two or more persons to accomplish an unlawful 
purpose, or a lawful purpose by unlawful means.’’ The books 
from the earliest days are full of reiterations of this definition.* 


1 3 Black. Comm. *429. Timberley v. Childe, 1 Siderfin, 68 
2 High on Injunctions, pp. 2, 3. (1683) ; Regina v. Best, 1 Salkeld, 174, 
8 Poulter’s Case, 9 Co. Rep. 55b; 26 Lord Raymond, 1167 (1705); Rex 


830 


28 AMERICAN LAW REVIEW. 


Hawkins, in his Pleas of the Crown,’ lays it down that, “there 


them. 
can be no doubt but that all confederacies whatsoever, wrongfully 1354 | 
to prejudice a third person, are highly criminal at common law; But 
, as where divers persons confederate together by indirect means King 
to impoverish a third person.”’ ticity 
In an anonymous case in 12 Modern? leave was given to file oe 
an information against several plate button makers for combining whic 
by covenants not to sell under a set rate, and Chief Justice Holt of t 
said: **It is fit that all confederacies, by those of a trade to in b 
raise their rates, should be suppressed.”’ Wor 
In Bolton’s Justice * it is declared that any such conspiracy is the 
an offense at common law. mot 
So in 1 Keble,‘ Chief Justice Hyde says that the very con- ser 
spiracy, without an overt act, to raise the price of pepper, or - 
other merchandise, is punishable. It will be noticed that these oe 


cases relate to those engaged in trade; yet they are cited as lead- 


ing authorities in support of prosecutions against laborers for iM 
combinations to raise wages, as our own ‘ Anti-Trust ’’ law is de 
first invoked against strikers. 

But the most notable illustration of the biblical assertion or 
that ‘* there is no new thing under the sun’’ is found in R 
the Liber Assissarum,’ five years after the first of the , 
** Statutes of Labourers,’’ where, among other conspiracies 
directed to be investigated by the inquests of office, is that ‘ of 


merchants, who by covin and alliance among themselves, in any 
year put a certain price on wools, which are to be sold in the 
country, so that none of them will buy, or otherwise pass in the 
purchase of wools beyond the certain price which they themselves 
have ordained, to the great impoverishment of the people.’’ 
More than five hundred years ago our English ancestors were 
faced with the problem of ‘trusts,’’ and legislated against 


v. Kinnersley & Moore, 1 Strange, 193 1 Book 1, c. 27, s. 2. 
(1716) ; Rex v. Cope, 1 Stra. 144; Rex 2 248, case 427,.1698. 

v. Mawbey, 6 T. R. 636 (1796); The 3 Vol. 2, p. 16. 

People v. Trequier, 1 Wheel. Crim. 4 650, report of Rex v. Sterling. 
Cas. 142 (1828); and nearly all the 5 27 Edw. IIL., pp. 138, 139. 
cases on conspiracy contain substan- 

tially the same definition. 
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them. Whether the inquest of office was more successful in 


1354 than in 1894, history is silent.! 

But the leading case on common law conspiracy is The 
King v. The Journeymen Tailors of Cambridge,? whose authen- 
ticity has been so much disputed ; where the rule is declared that, 
‘*a conspiracy of any kind is illegal, although the matter about 
which they conspired might have been lawful for them, or any 
of them to do, if they had not conspired to do it.’’* This case, 
in turn, cites as its authority the mythical case of The Tub- 
Women v. The Brewers of London, whose identity has puzzled 
the wits of advocates, judges and text-writers, but whichis com- 
monly believed to be the case of The King v. Sterling,‘ in 
which certain brewers were indicted for conspiring to cease 
making small beer, and thus incite a riot and deprive the king of 


his excise. 


The King v. Journeymen Tailors of Cambridge was decided in 
1721, and has been frequently followed in English cases,® and the 


1 Anti-monopoly laws are of ancient 
origin. By the Lex Julia de annona, the 
Romans prohibited, under penalties, 
any interference with transportation, 
or preventing the free carriage of 
grain. By the statute of Zeno, the 
man who ran a “‘ corner’’ in staples 
was subject to banishment and confis- 
cation of goods. 2 Wharton Crim. 
Law (9th Ed.), § 1849. Monopolies 
were prohibited at common law; and 
combinations in restraint of trade are 
held to be conspiracies. See Morris 
Run Coal Co. v. Barclay Coal Co., 68 
Pa. St. 173 (1871); Hooker v. Vande- 
water, 4 Denio, 349, and cases cited. 
For distinction between monopoly and 
rivalry, see Mogul S. S. Co. v. Mc- 
Gregor, L. R. 23 Q. B. D. 598 (1889), 
on appeal of s. c. 21 Q. B. D. 544; 
Also, U. S. v. Patterson, 55 Fed. Rep. 
605; Stanton v. Allen, 5 Denio, 434; 
Salt Co. v. Guthrie, 35 Ohio St. 666; 
Craft v. McConoughy, 79 Ill. 346; 
Richardson v. Buhl, 77 Mich. 632; 43 


doctrine it laid down was the early rule in this country as applied 


N. W. R. 1102; Handy v. Railroad 
Co., 31 Fed. Rep. 689; Western Union 

Tel. Co. v. Burlington & S. W. R. Co., 

11 Fed. Rep. 1; Dolph v. Machinery 

Co., 28 Fed. Rep. 553; People v. 

Chicago Gas Trust Co., 130 Ill. 268; 22 

N. E. R. 798; Manfg. Co. v. Klotz, 44 

Fed. Rep. 721; More v. Bennett (Ill. 

Sup.), 29 N. E. Rep. 888. 

2 8 Mod. 11. 

% See also King r. Edwards, 8 Mod. 
320, 321; Rex v. Eccles, 3 Doug. 337 
(1783). 

41 Keble, 650. 

5 The doctrine was discussed in Rex 
v. Hammond & Webb, 2 Esp. 719; Rex 
v. Salter, 5 Esp. 125; Rex v. Byker- 
dike, 1 Moody & Robinson, 179 (1832) ; 
King v. Eccles, 3 Doug. 337; Rex v. 
Ferguson, 2 Starkie, 431; Reg. vw. 
Bunn, 12 Cox C. C. 316; Reg. v. 
Druitt, 10 Cox C. C. 592; Rex. »v. 
Mawbey, 6 Term R. 619. See Cogley 
on Strikes and Lockouts (1894). 
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to combinations of laborers.!. The authenticity, and therefore 
the authority, of this ancient case raises an extremely perplexing 
question, namely, whether a combination among laborers to raise 
wages was a criminal conspiracy at common law. It is also an 
extremely important question, since, if it was] the common law, 
itis still the law in such States as have not adopted special statutes; 
and it is important for the further reason that even where other 
circumstances exist to establish a conspiracy, nevertheless, the 
effort to raise wages is usually the foundation of the whole 
matter. 

In the case of the Boot and Shoemakers of Philadelphia, tried 
in 1806,? and that of the Journeymen Cordwainers of the City of 
New York, in 1809,° and the Pittsburgh Cordwainers in 1815,! 
the doctrine of the Journeymen Tailors of Cambridge case was 
sustained, though its authenticity was strenuously denied by 
counsel, especially in the New York case, with a degree of forensic 
learning, logic and wit rarely equaled.® 

But in Commonwealth v. Carlisle, in 1821, Judge Gibson, of 
the Supreme Court of Pennsylvania, announced a different rule.‘ 
That case was habeas corpus, brought by certain master shoe- 
makers who had been convicted of a conspiracy not to employ 
journeymen except at a certain reduced rate, which, however, 
was the rate paid before the defendants had been compelled by 
a combination of journeymen to advance it. 

Judge Gibson declared that it had never been decided in En- 
gland that it was unlawful for journeymen to agree that they 


1 The Boot and Shoe makers of 
Philadelphia (1806), pamphlet printed 
at Philadelphia; People v. Melvin, 2 
Wheel. Crim. Cas. (N. Y.) 262, or The 
‘Case of the Journeymen Cordwainers 
of the City of New York, Yates’ Select 
Cases, 111 (1809); Journeymen -Cord- 
wainers of Pittsburgh (1815), pam- 
phlet; Com. v. Carlisle, Brightly’s 
Rep. (Pa.) 36 (1821); State v. Buchan- 
an, 5 Harris & Johnson (Md.) 317 
(1821), where the subject is fully dis- 
cussed, with numerous citations; Peo- 
ple v. Trequier, 1 Wheel. Crim. Cas. 
CN. Y.) 142 (1823); The Journeyman 


Tailors of Philadelphia, pamphlet 
(1827); People v. Fisher, 14 Wend, 1 
(N. Y.), 1835; see Cogley on Strikes 
and Lockouts, p. 8. 

2 Pamphlet printed at Philadelphia 
in 1806. 


3 2 Wheel. Crim. Cas. (N. Y.), 262; | 


8. c. Yates’ Select Cases, 111. 

4 Pamphlet. 

5 See arguments of Sampson and 
Colden for defendants, in the Journey- 
man Cordwainers’ Case, Yates’ Select 
Cases, *120, et seq. 

6 Commonwealth v. Carlisle (1821), 
Brightly’s ‘Rep. 36. 
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would not work, except for certain wages, or for master work- 
men to agree that they would not employ any journeymen except 
at certain rates. He further says: ‘* The unsettled state of the 
law of conspiracy has arisen, as was justly remarked in the argu- 
ment, from a gradual extension of the limits of the offense; each 
case having been decided on its own peculiar circumstances, with- 
out reference to any pre-established principle.”’ 

Judge Daly, in the Master Stevedores’ Association v. Walsh, 
decided in 1867,! approves the views of Judge Gibson, and criti- 
cises at length the correctness of the Cambridge Tailors’ case as 
an authority. Other judges of high standing have done the 
same.? 

So far as the English cases are concerned, it cannot be doubted 
that the shadow of the Statutes of Labourers hung over them all ; 
statutes which, from 1350 to 1825, in ever-varying form but 
never-varying severity, placed the laborer under compulsions and 
restrictions which permitted him little of the semblance of a frée 
agent. Great doubt surrounds the whole subject of common 
law conspiracy, and that point of view is well expressed by Mr. 
Justice Stephen in his work on the Criminal Law of England,’ 
where he says: — 


“1. No case has ever been cited in which any person was, for 
having combined with others for the raising of wages, convicted 
of a conspiracy in restraint of trade at common law before the 
year 1825. There is, indeed, one case, that of the journeymen 
tailors of Cambridge, which may perhaps be an authority the 
other way, but this appears doubtful. 

‘©2. There are some dicta to the effect that such combinations 
would be unlawful. The most important of these is the dictum 
of Grose, J., in R. v. Mawbey: ‘In many cases an agreement 
to do a certain thing has been considered as the subject of an 


‘2 Daly (N. Y. Com. Pleas), 1. printed in Hartford, 1836; Judge Taft 
2 See opinions: Chief Justice Shaw of the Superior Court, Cincinnati, in 
in Com. v. Hunt, 4 Metc. 111 (Mass.); Moores & Co. v. Bricklayers’ Union, 
Recorder Reed, in Journeymen Tailors No. 1, 23 Weekly Law Bulletin, 48 
of Philadelphia, pamphlet, 1827; Chief (1890); and others. 

Justice Williams, in Hartford Carpet 3 3 Stephen’s Hist. of Crim. Law of 
Weavers’ Case, Sup. Court of Conn, Eng., p. 209, et seg. 

VOL. XXVIII. 53 
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indictment for a conspiracy, though the same act, if done sepa- 
rately by each individual without any agreement among them. 
selyes, would not have been illegal. Asin the case of journeymen 
conspiring to raise their wages; each may insist on raising his 
wages if he can, but if several meet for the same purpose it is 
illegal, and the parties may be indicted for a conspiracy.’ This 
dictum is an illustration not necessary to the decision of R. » 
Mawbey, and founded as it seems to me upon the case of the 
Cambridge tailors. I must add that I am quite unable to under- 
stand why, if all combinations to raise wages were at common 
law indictable conspiracies, it should have been considered 
necessary to pass the long series of acts already referred to. 
These acts are not in their form declaratory, nor do they even 
assume that contracts between workmen for the purpose of rais- 
ing their wages are illegal in the sense of being void, and so 
incapable of being enforced by law. On the contrary, they enact 
that they shall be void. Sir W. Erle observes that whilst the 
ancient statutes ‘ were in force they tended to prevent a resort 
to the common law remedy for conspiracy.’ The inference from 
the existence of the statutes appears to me to be that until they 
were passed the conduct which they punish was not criminal. 

‘*On the other hand the cases and dicta to which I have 
referred explain the undoubted fact that in the year 1825 an 
impression prevailed that a combination to raise wages would 
constitute an indictable conspiracy at common law.”’ 


Again he says:' — 


‘¢The views of Crompton, J., and Lord Campbell, C. J., on 
the subject of conspiracy in restraint of trade, are thus expressed. 
Crompton, J., in Hilton v. Eckersly, 6 E. & B. 53 (1855) said: 
‘I think that combinations like those disclosed in the pleadings 
in this case were illegal and indictable at common law, as tending 
directly to impede and interfere with the free course of trade 
and manufacture.’ His chief authority for this proposition was 
the dictum of Grose, J., in R. v. Mawbey, referred to above. 
Lord Campbell, on the other hand, after referring to this 


1 Pp, 219. 
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dictum, and stating that ‘other loose expressions may be 
found in the books, to the same effect,’ says: ‘I cannot 
bring myself to believe without authority much more cogent, 
that if two workmen who sincerely believe their wages to be 
inadequate should meet and agree that they would not work 
unless their wages were raised, without designing or contemplating 
violence or any illegal means for gaining their object, they would 
be guilty of a misdemeanor, and liable to be punished by fine 
and imprisonment.’ The result is that the three judges of the 
Court of Queen’s Bench each took a different view of the law on 
this subject, and that the six judges of the Court of Exchequer 
Chamber took a fourth view, which excused them from pronounc- 
ing an opinion on the question whether such conduct as Lord 


Campbell described was at common law an indictable conspiracy 
or not.”’ 


Mr. Wright, in his work on Criminal Conspiracy,' and Mr. 
Carson, in his appendix to that work,’ express similar views, 
though Mr. Carson does not seem to adopt the broad conclusions 
of Mr. Wright against the existence of conspiracy at the common 
law. 

Unquestionably, the long and almost unbroken line of judicial 
declarations in America since the case of Commonwealth against 
Carlisle in 1821 supports the doctrine that it is not unlawful for 
workingmen to agree that they will not work, except for certain 
wages; that they are free to work for whom they please or not 
to work if they so prefer, and that it is not criminal for them to 
agree together to exercise this right.* 


1 Pp. 36 to 52. 


State v. Stewart, 59 Vt. 273 (1887); 
2 Pp. 178. 


Moores & Co. v. Bricklayers’ Union 


* Journeymen Tailors of Philadel- 
phia, pamphlet, 1827; Hartford Carpet 
Weavers, Connecticut, pamphlet, 1836 ; 
Com. v. Hunt, 4 Metc. 111 (1842); 
Boston Glass Manufactory v. Binney, 
4 Pick. 425; Bowen v. Matheson, 14 
Allen, 499; Master Stevedore’s Assn. 
v. Walsh, 2 Daly, 1 (1867); Carew v. 
Rutherford, 106 Mass. 1 (1870); U. 
8. v. Kane, 23 Fed. Rep. 748 (1885); 


No. 1, 28 Weekly Law Bulletin, 48 
(1890). This idea is usually assumed, 
arguendo, by judges ‘in the later cases. 
See, especially, cases in U.S. courts, 
cited infra. The marked change of 
sentiment and law on this subject can 
be noted in Mr. Wharton’s treatment 
of it. Compare Whart. Crim. Law, 
6th Ed., p. 78, Sec. 2322 (1868), and 
9th Ed., p. 215, Sec. 1366 (1885). 
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Nevertheless, the common Jaw rule of conspiracy is usually 
quoted with approval, in the cases on this subject. The diffi- 
culty is not so much with the rule as with its application. 

The opinions in support of the right of combination to raise 
wages are often only dicta of the judges, in actions for damages, 
bills for injunctions, or indictments for conspiracy, where con- 
spiracy is found to exist because of the intimidation, violence or 


1 On the subject, generally, of con- 
spiracy, see English cases: Poulterer’s 
Case, 9 Co. Rep. 55d.: Regina v. Best, 
1 Salk. 174; 8s. c. 2 Ld. Raymond, 
1167 (1705); Timberley v. Childe, 1 
Sid. 68 (1683); Rex v. Kinnersley, 1 
Strange, 93 (1716); Rex v. Cope, 1 
Stra. 144; Rex v. Mawbey, 6 T. R. 686 
(1796) ; Rex v. Lord Grey, 3 Hargrave’s 
St. Trials, 519; s. c. 9 Howell’s St. Tr. 
127 (1682) ; Rex v. Sir Francis Delaval, 
3 Burr. 1434; Clifford v. Brandon, 2 
Camp. 358 (1809) ; Gregory v. Bruns- 
wick, 6 Man. and Gr. 205; The King 
v. Eccles, 3 Doug. 337 (1783); The 
King v. Gill, 2 Barn. and Ald. 204 
(1818); Mogul Steamship Co. v. Mc- 
Gregor, L. R. 15 Q. B. D. 476; L. R. 
23 Q. B. D. 598 (1889). As to English 
cases under statutes since 1825, see: 
Reg. v. Hewitt, 5 Cox C. C. 162; Reg 
v. Duffield, 5 Cox C. C. 404; Reg 
v. Rowlands, 5 Cox C. C. 436, 466; 
17 Q. B. 671; Reg v. Selsby, 5 
Cox C. C. 495 (note to Reg v. Row- 
lands); Rex v. Bykerdike, 1 Moody & 
Robinson, 179; In re William Perham, 
5 Hurl. & Nor. (Ex.) 30; Wood v. 
Bowron, 2 L. R. Q. B. 21; O'Neill v. 
Longman, 4 Best & Smith, 376; O’ Neill 
v. Kruger, 4 Best & Smith, 389; Walsby 
v. Anley,7 Jur. N. S. 465; Reg »v. 
Druitt, 10 Cox C. C. 592 (1867); Shel- 
bourne v. Oliver, 13 Law Times Rep. 
(N. 8.) 630 (1866); Skinner v. Kitch, 
10 Cox C. C. 493 (1867); Reg v. Shep- 
herd, 11 Cox C. C. 325 (1869); Reg v. 
Hibbert, 18 Cox C. C. 82 (1875); Reg 
v. Bauld, 13 Cox C. C, 282 (1876); Reg 


v. Bunn, 12 Cox C. C. 316 (1872); Hil- 
ton v. Eckersley, 6 El. & Bl. 47. 
Among the American cases are the 
following: Boot and Shoemakers of 
Philadelphia, pamphlet 1806; People v. 
Melvin, 2 Wheel. Crim. Cas. (N. Y.), 
262; s. c. The Journeymen Cord- 
wainers of N. Y., Yates’ Select Cases, 
111 (1809); The Journeymen Cord- 
wainers of Pittsburgh, pamphlet 
(1815); Com. v. Carlisle, Brightly’s 
Rep. (Pa.) 36 (1821) ; State v. Buchan- 
an (Md.), 5 Har. & John. 317 (1821); 
Com. v. Judd, 2 Mass. 329; The Jour- 
neymen Tailors of Phila., pamphlet 
(1827); People v. Trequier, 1 Wheel. 
Crim. Cas. 142 (1823) ; Lambert v. The 
People, 9 Cowen, 578; People v. 
Fisher, 14 Wend. 9; s. c. 28 Am. Dec. 
501 (1835); Com. v. Hunt, 4 Mete. 111 
(1842) ; State v. Norton, 3 Zab. (23 N. 
J. L.) 33 (1850); State v. Pulle, 12 
Minn. 164 (1866); State v. Donaldson, 
32 N. J. L. (3 Vr.) 151 (1867); Carew 
v. Rutherford, 106 Mass. 1; 8s. c. 8 
Amer. Rep. 287 (1870); Master Steve- 
dore’s Assn. v. Walsh, 2 Daly 1 (N. 
Y. Com. Pleas, 1867); Mapstrick v. 
Ramge, 9 Neb. 390; s.c. 31 Am. Rep. 
415 (1879); People v. Wilzig, 4.N. Y. 
Crim. Rep. 408 (1886); People v. 
Kostka, 4 N. Y. Crim. Rep. 429 (1886) ; 
Old Dominion 8. 8. Co. v. McKenna, 
30 Fed. Rep. 48 (1887); State v. Stew- 
art, 59 Vt. 273 (1887) ; State v. Glidden, 
55 Conn. 46 (1887); Com. v. Shelton, 
11 Va. Law J. 324 (1887); Crump v. 
Commonwealth, 84 Va. 927 (1888); 
Moores & Co. v. Bricklayers’ Union 
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boycotts which are the common accompaniments of strikes in 
the concrete. 

In the midst of the uncertainty about the application of the 
common law rule, one proposition is plain, viz.: that where the 
confederacy is established, either at common law or under stat- 
utes, the gist of the offense is the conspiracy itself, and not the 
acts committed under it. Or to differentiate the rule: Where 
the conspiracy is to effect an unlawful purpose, the purpose only 
is required to be pleaded and proved ; where the conspiracy is to 
effect a lawful purpose by unlawful means, it is necessary to 
plead and prove the means employed.'! This is in compliance 
with the well established rule that whatever constitutes the 
crime must be clearly charged. 

The advent of fraud, dene or intimidation into the conditions 
of a combination marks the vanishing point of doubt. Every 


man has the legal right to pursue his vocation without molesta- 
tion, free from violence, intimidation or threats of injury to his 
person or to his property. This right is an essential element of 
liberty under a free government, and it is a paramount obliga- 


tion of government to protect him in that right. 

The employer still has the right in law to employ whom he 
pleases, and the laborer to work for whom he pleases. To inter- 
fere with either by violence or threats is a crime, and a combina- 
tion for such a purpose is a criminal conspiracy.” 

Mr. Carson sums up the decisions thus: ‘* The result of all the 
cases, ignoring matters of detail or special circumstances, appears 
to be as follows: Workmen may combine lawfully for their 
own protection and common benefit; for the advancement of 
their own interests; for the development of skill in their trade 


No. 1, 23 Weekly Law Bulletin, 48 
(1890); Pettibone v. U. S., 148 U.S. 
197 (1893); and other cases cited, 
infra, under Boycotts and Injunctions. 
But compare the peculiar case of Cote 
v. Murphy (Pa.), 28 Atl. Rep. 190 
(1894), where a combination of em- 
ployers to reduce wages raised by the 
“ artificial’? means of labor organiza- 
tions, was held not to be an unlawful 
conspiracy. 


1 Com. v. Hunt, 4 Metc. 111 (1842) ; 
State v. Stewart, 59 Vt. 273 (1887) and 
cases there cited, p. 287, et seg.; Pet- 
tibone v. U. S., 148 U. 8. 197 (March 
6, 1893); U. S. v. Hirsch, 100 U. S. 
83; and see. generally, cases cited in 
next preceding note. 

- 2 See cases, English and American, 
cited supra. 


lly 
ffi- 
ise 
n= 
or 
lil- 
he 
of 
» 
d- 
8, 
d- 
et 
n- 
T- 
et 
le 

1 

2 

8 


838 28 AMERICAN LAW REVIEW, 


or to prevent overcrowding therein, or to encourage those belong- 
ing to their trade to enter their guild; for the purpose of raising 
their wages, or to secure a benefit which they can claim by law, 
The moment, however, that they proceed by threats, intimida- 
tion, violence, obstruction or molestation, in order to secure their 
ends; or where their object be to impoverish third persons, or 
to extort money from their employers, or to ruin their business, 
or to encourage strikes or breaches of contract among others, or 
to restrict the freedom of others for the purpose of compelling 
employers to conform to their views, or to attempt to enforce 
rules upon those not members of their association, they render 
themselves liable to indictment.”’! 

Boycotts are peculiarly within the pale of prohibition. Judge 
Seagle, of Pennsylvania, thus describes a boycott: ‘* The use of 
the word ‘* boycott ”’ is in itself a threat. In popular accepta- 
tion itis an organized effort to exclude a person from business 
relations with others by persuasion, intimidation and other acts 
which tend to violence, and thereby coerce him through fear 


of resulting injury, to submit to dictation in the management of 
his affairs.? 


As frequently applied, it is one of the most heartless and 
brutal manifestations of private revenge recorded in _ history, 
and is calculated to call forth the abhorrence and just reprehen- 
sion of all men who respect law and love liberty. 

There may be an ideal boycott, as there is said to be an ideal 
anarchy, but the boycott of which the law takes cognizance is 
synonymous with conspiracy: for boycott is conspiracy. 


1 Wright on Criminal Conspiracies 
(Carson’s Appendix to American Ed. 
1887), p. 178. 

* Brace Bros. v. Evans (Pa.), 3 R. 
& Corp. L. J. 561 (1888). 

8 Ray’s Contractual Limitations, 
410, 411; Cogley on Strikes and Lock- 
outs, 251; Mogul S. S. Co. v. McGre- 
gor, L. R.15 Q. B. D. 476 (1885); 
People v. Wilzig, 4 N. Y. Crim. R. 403 
(1886); People v. Kostka, 4 N. Y. 
Crim. R. 429 (1886) ; State v. Glidden, 
55 Conn, 46 (1887); Baughman v. 


Asken, 11 Va. Law J. 196 (1887); 
Com. v. Shelton, 11 Va. Law J. 324 
(1887); Old Dominion S. S. Co. ». 
McKenna, 30 Fed. Rep. 48 (1887); 
Crump v. Commonwealth, 84 Va. 
927 (1888); Brace Bros. v. Evans 
(Pa.), 3 Ry. & Corp. L. Journal, 561 
(1888); Sherry v. Perkins, 147 Mass. 
212 (1888); Moores & Co. v. Brick- 
layers’ Union No. 1, 23 Weekly Law 
Bulletin, 48 (1890); Casey v, Cincin- 
hati Typographical Union No. 3, 45 
Fed. Rep. 135 (1891). King v. Ster- 
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Wherever these elements of intimidation and violence enter 
into a combination, the law of conspiracy applies. It may be 
safely asserted that no adjudicated case holds the contrary. And 
the conspiracy being established, the acts of each in furtherance 
of its purposes, bind all.! Statutes have been adopted in a 
number of States, which greatly soften the rigor of the common 
law rule of conspiracy, and extend the privileges of organized 
labor in many ways;? but as their provisions vary, and their 
effect is local, lack of time prevents any consideration of them. 

On the other hand, several States have adopted statutes against 
boycotts ; and the tone of public sentiment as expressed through 
legislation, generally, is clearly opposed to acts of violence or 
intimidation.® 

The use of the writ of injunction as a preventive of unlawful 
aggressions by organized labor is of very modern application. 
The first case in point seems to have been Springhead Spinning 
Co. v Riley,‘ decided in 1868, in which the defendants, officers 
of a trades union, gave notice to workmen, by placards and 


ling 1 Keble, 650, was a case of boy- 
cott. The earliest recorded case was 
that of the Bailiffs of Shrewsbury, in 
1221, noted under the title, Boycott, 
in Vol. 1, Publications of the Selden 
Society, p. 115, pleas of the crown. 

1U.8S. v. Kane, 28 Fed. Rep. 748 
(1885). See cases. on conspiracy, 
generally. 

2 New York: Penal Code, §§ 168, 
170, 1713 Pennsylvania: 2 Brightly’s 
Purdon’s Dig., p. 1172, Laws of Pa., 
1891, p. 300; New Jersey: Supp. Re- 
vision, p. 774, § 30; Minnesota: 2 Stat. 
Minn. 1891, §§ 6092, 6093, 6094; Mis- 
souri: Rev. Stat. Mo. 1889, §§ 3780, 
3781, Laws of Mo. 1891, p. 122; Laws 
of Mo. 1893, p. 187. Other States 
have passed acts modifying the com- 
mon law in various ways. See also 
the act to Legalize the Incorporations 
of National Trades Unions (1886), 24 
U.S. Stat. at Large, p. 86, chap. 567; 
Statute on Arbitration (1888) 25 U. 
S. Stat., p. 501, chap. 1063. 


5 Colorado: Mills Ann. Stat. of Col., 
p. 923, § 1295 (act passed in 1889); 
North and South Dakota: 2 Rev. Code 
of Dakota Ter. (1883), §§ 733, 734, of 
Penal Code; Illinois: Hurd’s Rev. 
Stat. of Ill. (1891), p. 471, § 46 (act 
passed in 1887); see also Annotated 
Stat. Ill. 1885, chap. 38, par. 206, 207, 
208; Missouri: Rev. Stat. Mo. 1889, 
§ 3783; New Hampshire: Public Stat. 
N. H. (1891), chap. 266, § 12, p. 716 
(act passed in 1887); New York: Rev. 
Stat. N. Y. Penal Code, § 168, chap. 
VIL, p. 34; Oregon: 1 Hill’s Ann. 
Laws of Oregon, § 1893, p. 958; 
Rhode Island: Public Stat. R. I., chap. 
241, § 8, also chap. 242, § 40; Tezas: 
Wilson’s Tex, Crim. Stat. Penal Code, 
§ 834, Art. 495d. (act passed in 1887) ; 
Vermont: Rev. Laws of Vt. 1880, chap. 
196, §§ 4226, 4227 (act passed in 1887) ; 
Wisconsin: 2 San. & Ber. Ann. BStat., 
p. 2255, 2 4466a and 44660 (act passed 
in 1887). 

4 Law Reports, 6 Eq. 551. 
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advertisements, that they were not to hire themselves to the 
plaintiff ; and, as the bill alleged, this intimidated workmen, and 
seriously injured the value of the plaintiff’s property. On de- 
murrer, it was held, that the acts of the defendants, as alleged 
by the bill, amounted to crime, and that the court would inter- 
fere by injunction to restrain such acts, inasmuch as they also 
tended to the destruction of property. 

The court, through Vice-Chancellor Malins, re-affirms the well- 
established doctrine that a court of chancery will not enjoin the 
commission of crimes, and that the function of equity is to 
protect the civil right of property. He refers to the opinions of 
Lord Campbell and Lords Justices Bruce and Turner in the 
famous case of the Emperor of Austria v. Day and Kossuth,! 
and quotes from Lord Eldon in the celebrated case of Macauley 
v. Shackell,? where he says: ‘*A court of equity has no 
criminal jurisdiction, but it lends its assistance to a man who 
has, in view of the law, a right of property, and who makes out 
that an action at law will not be a sufficient remedy and pro- 
tection against intruding upon his publication.’’ The conclusion 
reached by Vice-Chancellor Malins was, that ‘‘ the jurisdiction of 
this court is to protect property, and it will interfere by injunc- 
tion to stay any proceedings, whether connected with crime or 
not, which go to the immediate or tend to the ultimate destruc- 
tion of property, or make it less valuable or comfortable for use 
or occupation.”’ 

No clearer or more satisfactory definition of equity jurisdiction 
in this class of cases has been, or can be, made. It recognizes 
the essential idea of equity jurisprudence that private rights of 
suitors, litigants in its forum, are to be protected. It will be 
noticed that there is no suggestion of the preservation of public 
rights, or the punishment of public wrongs. Even in the case 
of the Emperor of Austria v. Day and Kossuth * there was no 
recognition of a jurisdiction to enforce political prerogatives or 
powers, and the court expressly declined to admit the existence 
of any such jurisdiction in equity. Said Lord Campbell in that 


1 3 De Gex, Fisher & Jones, pp. 232, 


239, 258. 


2 1 Bligh—N. R. 96, 127. 
8 Supra. 
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case:! **I consider that this court has jurisdiction to protect 
property from an act threatened which, if completed, would 
give a right of action. I by no means say that in every such 
case an injunction may be demanded as of right, but if the 
party applying is free from blame, and promptly applies for 
relief, and shows that by the threatened wrong his property 
would be so injured that an action for damages would be no 
adequate redress, the injunction will be granted.”’ 

This basis for jurisdiction is an important one to bear in mind 
in following the history of injunction under later conditions. 

The Springhead Spinning Co. case did not lead to any develop- 
ment of the law in England as applied to labor problems. In 
1885, Lord Coleridge, in Mogul Steamship Co. v. McGregor? 
recognized the right of injunction, on the ground that a con- 
spiracy on the part of ship-owners to monopolize the China trade 
was an indictable offense, and therefore actionable, if private 
and particular damage could be shown; another illustration that 
the function of equity is the protection of private rights. ‘I 
must confess,’’ says Lord Coleridge, ‘* I do not see why, if it 
is made out to the satisfaction of the court that irreparable 
injury is likely to accrue to the plaintiffs an injunction should 
not issue before trial. Why should not the plaintiffs be saved 
from ruin. * * * It was an application of the plaintiffs for 
an injunction to restrain the defendants from doing that which 
was called threughout the case — and which I really see no reason 
for hesitating to call also— boycotting the plaintiffs. * * * 
It is admitted that this is a novel application; and although, cer- 
tainly, that would not be by any means an insuperable objection, 
provided we saw that justice required us to exercise the power 
that is invoked, still itis a matter that is not to be disregarded.”’ 
And, on the facts of that case, the injunction was denied. 

It remained for the courts of this country to effect the 
evolution — is it too much to say the revolution? — of equity 
jurisdiction. In 1888, the case of Sherry v. Perkins*® and 
Brace Bros. v. Evans‘ were decided. In 1891, Casey v. The 


1 P, 240. 4 3 Ry. & Corp. Journal, 561, Court 
* L.R. 15, Q. B. D. 476. of Common Pleas of Allegheny Co., 
3 147 Mass. 212. Pa. 
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Cincinnati Typographical Union No. 3! came before the 
United States Circuit Court, in Ohio. These were all cases of 
boycott, by solicitation, threats, parading with banners, issuing 
cireulars and by other familiar boycotting devices, and in all 
three cases injunction was granted on the grounds of conspiracy 
and irreparable damage to property. These decisions seem to 
have been solely on the grounds laid down by the English judges, 
and in the Typographical Union case, Judge Sage said: ** No 
case has been cited where, upon a proper showing of facts, an 
unsuccessful appeal has been made to a court of chancery to 
restrain a boycott. The authorities are all the other way.’’? 

In 1892, the Ceeur d’Alene Consolidated and Mining Co. v. 
Miners’ Union of Wardner,’ Judge Beatty, in the United States 
Circuit Court for the District of Idaho, granted an injunction 
against trespass by entering upon complainant’s mines and by 
force, threats and intimidation preventing employes from work- 
ing. 

_In his opinion, Judge Beatty says, ** A wrong exists; rights 
have been infringed; unoffending citizens have been maltreated ; 
the law has been overriden. May the courts be successfully in- 
voked for restraining relief? ’’ After discussing the logical results 
of permitting laborers to dictate to their employers in the manage- 
ment of their business, and recognizing the American doctrine 
of the right of men to work or not as they please, and at such 
wages as they please ; to combine for lawful purposes and adopt 
all lawful means to advance their interests, he expresses his views 
as follows: ‘* Unfortunately, combinations of labor are met by 
associations of employers, each trying to baffle what it deems 
the aggressions of the other. It is to be regretted these oppos- 
ing forces have in late years gone so far in their efforts for 
supremacy that they now operate upon the principle that their 
interests are antagonistic. Ji is when these contests become so 
heated that violations of the law, the peace of the community, and 


1 45 Fed. Rep. 135. v. Shelton, 11 Va. Law J. 324; State 
2 Casey v. Cincinnati Typo. Union, v. Glidden, 8 Atl. Rep. 890; s. ¢. 55 
No. 8, 45 Fed. Rep. 141 (1891); citing Conn. 46; Reg. v. Barrett, 18 Law J. 
People v. Wilzig, 4 N. ¥. Crim. R. 430. 

403; People v. Kostka, Id. 429; Com. 3 51 Fed. Rep. 260. 


the d 
are € 
By 
pelle 
righ 
time 
B 
con 
shit 
inv 
opi 
col 
up 
th 
rl 
iv 
a 


INJUNCTION AND ORGANIZED LABOR. 843 


the destruction of life and property are threatened, that the courts 
are compelled to intervene.”’ 

By this he means, of course, that courts of equity are com- 
pelled to intervene. Here is the entering wedge of the ‘* public 
rights ’’ idea as a function of equitable jurisdiction. From this 
time progress is rapid. 

Blindell v. Hagan,' in the United States Circuit Court for the 
Eastern District of Louisiana, was a suit for injunction against a 
combination of persons who were preventing shipowners from 
shipping a crew. This seems to have been the first attempt to 
invoke the ‘* Anti-Trust ’’ law.?. Judge Billings, however, in an 
opinion filed February 9, 1893, held that only the government 
could bring injunction suits under the act, and refused a writ 
upon statutory authority; but the court took jurisdiction under 
the general power of equity to prevent a multiplicity of suits, 
and granted the injunction. He re-affirmed the time-honored 
rule, that ‘‘ there can be equity jurisdiction only when the case 
in question belongs to one of the recognized classes of cases over 
which equity has jurisdiction. On appeal the decision was 
afirmed by the Circuit Court of Appezls, the court adopting the 
opinion of Judge Billings, totidem verbis.* 

On April 3, 1893, Judge Taft rendered his decision in the 
celebrated Ann Arbor case.4 He applied the powers of equity to 
compel the defendant railroad companies to fulfill their duties 
under the interstate commerce act to furnish equal facilities to 
connecting companies. The injunction was held by him to ex- 
tend to the agents and servants of the defendants, under the rule 
in equity that agents and servants were bound by the injunction 
on the ground that their acts were the acts of their employer. 
Mr. P. M. Arthur, chief of the Brotherhood of Locomotive 
Engineers, being subsequently made a party, was enjoined from 

ordering a strike, and by mandatory injunction was required to 


1 54 Fed. Rep. 40. 4 Toledo A. A. & N. M. Ry. Co. v. 
2 Act 1890, 26 St., p. 209. Pennsylvania Co., 54 Fed. Rep. 730 
3 Blindell v. Hogan, 6 C. C. A. 86; (Circuit Court, N. D. Ohio, W. D., 

8. c. 56 Fed. Rep. 696 (affirmed May April 3d, 1893). 

29,1893, U. S. Cir. Court of Appeals, ‘ 

Fifth Circuit). 
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rescind his order already given, calling into force a rule of the 
brotherhood, which produced a boycott by all of its members, 
against the road on which the strike existed. This rule Judge 
Taft declared, when called into use, effected a conspiracy to 
commit a crime under the statutes of the United States, accom- 
panied by irreparable damage to the complainant railroad com- 
pany. 

The opinion displays great legal acumen, learning and almost 
irresistible logic. Yet itis noteworthy that in this case a manda- 
tory injunction, which by the rules of equity, as Judge Taft him- 
self states, is of unusual application, was issued on preliminary 
motion ex parte, under a special statute passed for the regulation 
of railroads in the interest of the public, against one not origi- 
nally a party to the proceedings, who is not a common carrier 
subject to the provisions of the act, nor the agent or servant of 
any such common carrier. To this may be added the question, 
whether the statute, in expressly providing various remedies, 
legal and equitable, for persons affected by its violations, includ- 
ing injunctions under conditions not existing in the Ann Arbor 
case, does not preclude the remedy in that case, under the rule, 
expressio unius, exclusio alterius. 

Underlying the whole case is the idea of an invasion of 
public rights. The statute imposes on the railroad company a 
public duty; the omission to perform that duty is a crime; 
Mr. Arthur, though not under any affirmative obligation to 
perform the public duty, conspires to prevent its performance; 
Mr. Arthur is guilty of a crime; irreparable damage results 
to the public as well as to the complainant; therefore Mr. 
Arthur is enjoined. This is the logical analysis of the Ann 
Arbor case. 


After all, the gravamen of the case is the crime, which is 


an offense against the public, of conspiring to injure the public. - 


In the light of Judge Jenkins’s injunction in the Northern 
Pacific case, it is interesting to note, in passing, the views of 
Judge Taft, concerning the right of employés to quit their 
service. ‘* They may avoid obedience to the injunction,’’ he 
suys, **by actually ceasing to be employés of the company; 
otherwise the injunction would be in effect an order to them 
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to remain in the service of the company, and no such order 
was ever, so far as the authorities show, issued by a court of 
equity. It is true that if they quit the service of the com- 
pany in the execution of Rule 12, in order to procure or compel 
defendant companies to injure the complainant company, they 
are doing an unlawful act, rendering themselves liable in dam- 
ages to the complainant if any injury is thereby inflicted, and 
that they may be incurring a criminal penalty as already 
explained, but, no matter how inadequate the remedy at law, 
the arm of a court of equity cannot be extended by mandatory 
injunction to compel the enforcement of personal service as 
against either the employer or the employed.”’ ! 

Throughout his opinion, Judge Taft nowhere in terms refers 
to the invasion of public right as a ratio decidendi. But 
Judge Jenkins, in the now famous Northern Pacific case, takes 
his stand squarely on that platform.? 

There the injunction was not granted on original bill by 
complainants, but on petition of the receivers, in aid of the 
receivership; in itself a remedy not usual in practice, because 
the appointment of the receiver is supposed to draw with it 
all necessary power to protect the property in the custody of 
the court, without the application of injunction, which is a 
separate form of remedy. 

On motion to modify the decree, Judge Jenkins says: * 
“The railway is a great public highway. Its primary duty is 
to the public. In the interest of the public it must be kept a 
going concern, although it prove unremunerative to the share- 
holders. Bondholders and shareholders invest their money in 
view of the public nature of the enterprise. Their rights and 

1 Toledo A. A. & N. M. Ry. Co. Rep. 803 (Circuit Court E. D. Wis- 
v. Pennsylvania Co., 54 Fed. Rep. consin, April 6, 1894). 

730, at page 743; citing Stocker v. 3 Page 818. The power to punish 
Brockenbank, 8 Mac. N. & G. 250; for contempt for interference with 
Johnson v. Shrewsbury R. Co., 8 property in the hands of receivers 
De Gex, M & G. 914; Pickering v. has been repeatedly exercised. See 
Bishop of Ely, 2 Y. & C. Ch. 249; Lum- U. 8. 2. Kane, 23 Fed. Rep. 748 
ley v. Wagner, 1 De Gex, M. & G. (1885); In re Doolittle, 23 Fed. Rep. 
604, 544 (1885); In re Wabash R. Co., 24 


* Farmers’ Loan & Trust Co. Fed. Rep. 217 (1885); In re Higgins, 
2. Northern Pac. R. Co., 60 Fed. 27 Fed. Rep. 443 (1886). 
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interests are subordinated to the public duty charged upon the 
road. And so, also, employés, in entering the service, assume 
obligations co-extensive in kind with that of the corporation, 
They may, indeed, sever their relation in a proper and decent 
manner, but they may not legally resort to obstructive methods 
to compass their demands. Their rights—as the rights of 
bondholder and shareholder — are subordinate to the rights of 
the public, and must yield to the public welfare.” 

Here is the culmination of the ‘ public rights ’’ conception; 
the speedy fruition of the seed. And that, without any neces- 
sary reference to statutory authority. 
events is not yet complete. 

By the act of 1890, commonly known as the ** Anti-Trust” 
law,! it is provided that, ‘* every contract, combination in the 
form of trust or otherwise, or conspiracy, in restraint of trade 
or commerce among the several States, or with foreign nations, 
is hereby declared to be illegal.’’ 

The second section prohibits monopolizing any part of trade 
or commerce among the States or with foreign nations. Penal- 


ties are imposed for the violation of any of the provisions of 
the act. 


But the progress of 


By the fourth section, the attorney-general is authorized to 
institute proceedings in equity to prevent and restrain viola- 
tions of the act. 

The statute was first enforced in the case of the United States 
v. The Workingmen’s Amalgamated Council of New Orleans,’ 
where Judge Billings, in an opinion filed March 26, 1893, held 
that injunction would lie, under the provisions of this act, 
against the draymen of New Orleans, through whose strike the 
whole business of New Orleans was paralyzed, and the transit 
of goods from State to State and to foreign countries was en- . 
tirely interrupted. This view is supported by a dictum of Judge 
Speer, of Georgia, in a receivership case.’ About the same 
time, Judge Putnam, of Boston, in a case before him,‘ of mer- 


126 U. S. Stat. at Large, chap. 
647, p. 209 (approved July 2, 1890). 
* 54 Fed. Rep. 994. 


8 Waterhouse v. Comer, 55 Fed. 
Rep. 149, April 8, 1893. 


4U.S8. v. Patterson, 55 Fed. Rep. 
605, Feb. 28, 1893. 


cha 
be 
str 
St 
fin 
( 


INJUNCTION AND ORGANIZED LABOR. 847 


chants charged with a violation of the act, said: ‘+ It is not to 
be presumed that Congress intended thus to extend (7. e. to 
strikes and boycotts ), the jurisdiction of the courts of the United 
States without very clear language. Such language I do not 
find in the statute.”’ 

Thus stood the adjudicated law when the preparation of this 
paper was undertaken. Since then what changes have been 
wrought. The great ‘* Pullman boycott’’ and ‘sympathy 
strike’? of the American Railway Union have come and gone. 
The strike has passed into history, but what an intricate mass 
of juridical problems it has left behind it to be solved. Of 
these, none are more vital or more far-reaching in their conse- 
quences than those which envelop the court of equity. 

The Attorney-General of the United States acting for the 
United States in the exercise of its sovereignty as a nation, has 
sued out injunctions in nearly every large city west of the 
Allegheny Mountains. 

Injunction writs have covered the sides of cars, deputy mar- 
shals and Federal soldiers have patrolled the yards of railway 
termini, and chancery process has been executed by bullets and _ 
bayonets. Equity jurisdiction has passed from the theory of 
public rights’’ to the domain of political prerogative. In 
1888, the basis of jurisdiction was the protection of the private 
right of civil property; in 1893, it was the preservation of pub- 
lic rights; in 1894, it has become the enforcement of political 
powers. Even if the foregoing conclusions seem too broadly 
stated, it must, nevertheless, be plain to every equity practitioner 
that, between the Springhead Spinning Company case and the 
Chicago ‘* omnibus bill’’ there has been an immense change in 
the application of injunction to large bodies of men, as well as 
in the grounds upon which the courts assume jurisdiction. 

The Springhead Spinning Co. case applied to comparatively 
few individuals, all of whom were probably known to the com- 
plainants in the bill, and enjoined their interference with the 
property of a single proprietor. 

The Chicago ‘* omnibus bill ’’ was filed to prevent interference 
with twenty-three great railroad systems, and the injunction 
issued against several members of the American Railway Union, 
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by name, as well as many thousand unnamed; and, to prevent 
a possible confusion of identity in the defendants, it was further 
directed to ‘* all other persons whomsoever.”’ 

Whatever may be thought of the explanation given for this 
great change, it is surely within the bounds of safety to assert 
that the history of equity jurisprudence furnishes no precedent 
in which the chancellor has called out the military in aid of an 
injunction writ. 

It would be indelicate as well as presumptuous, to enter upon 
a discussion of the application of the ** Anti-Trust’’ law to 
strikes and boycotts, at atime when the whole matter is pending 
in the courts under most sensitive conditions. It may not, how- 
ever, be improper to question the wisdom of the executive 
department of the government in calling into effect, at a time 
of great public stress and excitement, a statute which had never 
been interpreted by the Suprem Court aad which had received 
constructions directly in conflict from courts of co-ordinate 
jurisdiction.’ 

What is the purpose of issuing injunctions against great 
masses of men? What object is to be attained by making two 
hundred, or even five hundred strikers, parties to a suit, out of a 


total number of many thousands? Personal service on more ~ 


than a few, in time to make the writ effective, is impracticable. 
Is it intended that the mere issuing of the writ should act in 
ferrorem over the entire body of men engaged in the strike? 
Or is it expected, by posting copies in public places, to establish 
a novel method of service by publication? Is the decree to 
serve the purpose of a mere executive proclamation, warning 
evil-doers against a continuance of their misconduct, and with- 
out force or validity, except as a basis for invoking the 
military power? Surely not. Such a construction would be a 


1 And see Workingmen’s Amalga- order, which we affirm, we deem it 
mated Council of New Orleans v. U. unnecessary to anticipate the further 
S. 57 Fed. Rep. 85 (U. S. Circuit Court progress and final hearing of this case 
of Appeals, 5th Circuit, June 13,1893), by an expression of our views as to 
where the Court of Appeals, while the full scope and sound construc- 
refusing to reverse the interlocutory tion of this recent and important 
order granting the injunction, says: statute.’’ 

“On this appeal from an interlocutory 
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degradation of judicial process. Then what conclusion remains, 
unless it be that the real purpose is to use the injunction for 
calling forth the power of the court to punish for contempt; to 
make of a court of equity in practical effect a criminal court? 
This is a phase of the question that calls for the serious consid- 
eration of bench and bar. It is well known to all lawyers that 
courts of equity have not now, and have not had for five cen- 
turies, any jurisdiction over crimes. 

Once only, for a brief period, and under temporary conditions, 
Chancery assumed a limited jurisdiction in criminal cases. In 
the dark days of the fourteenth century, under Richard II., when 
lawlessness was rampant, and the courts of law were overawed 
by force and violence, the court of chancery exercised a species 
of criminal jurisdiction for the protection of the poor aud help- 
less against the rich and powerful.’’! If equity is now to punish 
crimes at the instance of the government, under conditions which 
result in benefit to the railroads, will some one be heard to say 
that it is only an instance of history repeating itself? 

Perhaps in retrospect, in the cold light of history, the inci- 
dents of this summer may bear a different aspect; but in the 
glow of the present, the inevitable logic of events tends to prove 
that the most powerful, if not the primary reason, for invoking 
the remedy by injunction was the summary power to punish for 
contempt which lies behind it. 

Undoubtedly this is the common opinion of the bar as well as 
the public. 

The press reports Judge Woods as saying, immediately after 
he had issued the ‘‘ omnibus ’’ injunction at Chicago, that the 
marshal would be expected to enforce it, and if he was 
unable to do so, the troops of the United States could be 
called out. ** It is not necessary,’’ adds Judge Woods, *‘ to issue 
an injunction to prevent interference with the mails, as such 
interference is in itself a crime for which the guilty party can be 
arrested and indicted. It is more necessary to issue a restraining © 
order to prevent interference with interstate commerce. The 
only reason for issuing an order at all is that it is a means of 


1 1 Spence’s Equitable Jurisdiction, * 242, et seq. 
VOL. XXVIII. 54 
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meeting the present emergency, for the process of arrest and 
indictment is slow. 

Twenty-four hours later the press dispatches carried to the 
world the information that one of the Federal judges had united 
with the district attorney and the special counsel for the govern- 
ment in a call on the attorney-general for troops.” 

These reports may be inaccurate. Judge Woods may not 
have said what he is reported to have said, and may have said 
nothing at all on the subject. The truth or falsity of the news- 
paper statements is immaterial. The fact remains a matter of 
public notoriety that the troops were called out to aid in the 
enforcement of equity process. 

Punishment for contempt of.court is the most summary and 
arbitrary exercise of authority under the English and American 
judicature. It is the reserve power inherent in every court of 
general jurisdiction to punish by fine or imprisonment, in order 
to maintain its dignity, and enforce its commands; * a power 
which is absolutely essential to the proper conduct of courts of 
justice. 

‘** The exercise of the power lies solely in the discretion of the 
judge before whom the contempt is committed, and will not be 
examined or re-examined by any other court, except when the 
proceedings are so grossly defective as to be void. The only 
other remedy, according to the English and more generally re- 
ceived American doctrine, for any error, injustice, abuse or dis- 
cretion, oppressive or corrupt conduct on the part of the judge 
of a court of the superior order, is by resort to an impeachment 
before the legislature.’’ 4 The deprivation of this authority would 
render the courts impotent; its misuse would make them tyrants. 


It is therefore, equally important to preserve the power, and to 
prevent its abuse. 


The person charged with contempt is entitled to be heard, but 


he must appear in person and not by attorney. He has no right 


1 §t. Louis Globe-Democrat, July 
8, 1894. 

St. Louis Globe-Democrat, July 
4, 1894, 

3° 3 Amer. & Eng. Encyclopedia of 
Law, pp. 795, 799, and cases there 


cited. See Rev. Stat. U. S., Sec. 725, 
p. 137. 

43 Amer. & Eng. Enc. of Law, p. 
799. See In re Higgins, 27 Fed. Rep. 
443 (1886), opinion by Judge Pardee, 
p. 446. 
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to be heard by counsel, nor to trial by jury.!’ And the trial of 
facts for contempt not committed in facie curide is usually on 
afiidavits.? While in contempt of an injunction, he cannot move 
to dissolve, nor can he attack the jurisdiction of the court under 
the original bill, nor file any sort of dilatory pleading whatever, 
till he has purged himself of the contempt.* In short a party 
to a suit may go to jail for contempt of a preliminary injunction 
issued ex parte, without notice to defendant, which is subse- 
quently — and after the defendant has served his term of im- 
prisonment — held to be without equity, — that is void. There 
is a tremendous power to place in the hands of one man; for 
from his judgment there is no appeal. 

Extend this idea further. It is a general rule, as old as equity 
jurisprudence, that persons not parties to the bill are not bound 
by the decree. This is also the law of procedure in the United 
States courts by statute,’ and by rules of court.® It is a practice 
in equity of long standing to make injunction writs run against 
defendants, their agents and servants, and the agents and ser- 
vants are bound by the injunction, after they have notice of it, 
and are liable as for a contempt fora violation of its commands. 
This is solely upon the ground, according to the authorities, in- | 
cluding Judge Taft in the Ann Arbor case, that the acts of the 
agents are the acts of the principals, the defendants.’ It would 
be difficult, if not impossible, to find any respectable authority, 
more than one year old, which holds the contrary, or substan- 
tially varies the rule as given. There is some authority for hold- 


13 Amer. & Eng. Enc. of Law, p. 
793, and cases cited. 

23 Amer. & Eng. Enc. of Law, p. 
790, and cases cited; 2 High on Inj., 
Sec. 1452, p. 1122. 

310 Amer. & Eng. Enc. of Law, p. 
777 et seq., and cases cited. 

‘2 Spelling on Extraordinary Re- 
lief, § 1126; Barthe v. Larquie, 42 La. 
An. 131; Johnson v. Von Kettler, 66 
lll. 63; Boyd v. State, 19 Neb. 128, and 
cases cited, p. 134; People v. Compton, 
1 Duer (N. Y.), 512. 

5 Rey. Stat. U. S. (1878), p. 139 Sec, 


§ See 3 Daniell’s Chan. Pl. & Pr., 
p. 2386, Rules of Court, Nos. XLVII, 
XLVIII; or Rules as published in pam- 
phlet. 

7 Toledo A. A. & N. M. Ry. Co. v. 
Penn. R. Co., 54 Fed. Rep. 730; Mexi- 
can Ore Co. v. Mexican Guadalupe 
Mining Co., 47 Fed. Rep. 351 (U. S. 
Cir. Court D. New Jersey, Sept. 3, 
1891), where it was held that a director 
was not bound by the decree after res- 
ignation; Lord Wellesley v. Earl of 
Mornington, 11 Beav. 180; People v. 
Compton, 1 Duer (N. Y.), 512 (1853); 
Boyd r. State, 19 Neb. 128 (1866). 
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ing ‘‘ aiders and abettors,’’ under certain circumstances, where 
the proof is clear of a purpose to violate general process, such 
as subpena, or summons to jurors, or to interfere with an officer 
of court; ? but this stands upon peculiar grounds, guasi-criminal ; 
and it may be doubted whether the rule has ever been applied 
to injunction, which is a specific civil writ, directed in personam. 

Furthermore, there is a common rule, that there must be 
service of the writ on those to be affected by it, which is usually 
held to mean personal service.? Posting of printed copies of the 
injunction on freight cars, in railway stations, or other conspic- 
uous places, is not a method of service prescribed by statute, by 
rules of court, or by general equity practice. The most that 
can be claimed for this method is, that it is a means of making 
notorious the issuance of the writ, and thus of aiding in proving 
notice in cases where notice is a factor in proof for specific cases. 
It is interesting to apply these propositions to the injunctions 
under discussion. So far as a careful investigation has disclosed, 


the writ issued by Judge Jenkins in the Northern Pacific case 


was the first of its kind. It is a striking innovation, and marks 
the point of departure from what is understood to be the accepted 
equity practice. On this account it is deemed best to let it speak 
for itself. It was directed to thirty-two persons, by name, 
members of certain brotherhood committees, and to various 
others by classes. Omitting certain introductory and concluding 
parts, the body of the writ is as follows: *— 


‘¢ Now, therefore, in consideration thereof, and of the matters 
in said petition set forth, you, the above named, and the officers, 


1 Even acriminal indictmentforim- tempt. Mills v. Cobby, 1 Mer. 3; Bar- 


peding process must show notice. Pet- 
tibone v. U. 8., 148 U. S. 197 (1893). 
For distinction between criminal con- 
tempt of general process and contempt 
of special process, see opinion of Judge 
Thayer, in Secor v. Singleton, 35 Fed. 
Rep. 376 (378); citing Hawley v. Ben- 
nett, 4 Paige, 169; Rap. Contempt, § 
127; 2 High on Inj. (2d Ed), § 1449. 
Plaintiff in injunction proceeding may 
waive right to have acts judged con- 


field v. Nicholson, 2 Law J. Ch. 90; 
Hull v. Harris, 45 Conn. 544; 2 High ~ 
on Inj. (2d Ed.), § 1450. 

2 2 High Inj., Sec. 1452, p. 1123; 2 
Daniell’s Chan. Pl. & Pr. *1684; and 
where the question of service is doubt- 
ful, a motion for attachment will be 
denied. Squire Whipple v. Hutchin- 
son, 4 Blatchf. 190 (1858); see 3 Amer. 
& Eng. Enc. of Law, p. 709. 

3 See Report No. 1049, House of 
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agents, and employes of Thomas F. Oakes, Henry C. Payne, 
and Henry C. Rouse, as receivers of the Northern Pacific Rail- 
road Company, and the engineers, firemen, trainmen, train dis- 
patchers, telegraphers, conductors, switchmen, and all other 
employes of said Thomas F. Oakes, Henry C. Payne, and Henry 
C. Rouse, as receivers of the Northern Pacific Railroad Com- 
pany, and each and every one of you, and all persons, associa- 
tions, and combinations, voluntary or otherwise, whether employes 
of said receivers or not, and all persons generally, and each and 
every one of you, in the penalty which may ensue, are hereby 
strictly charged and commanded that you, and each and every 
of you, do absolutely desist and refrain from disabling or render- 
ing in anywise unfit for convenient and immediate use any en- 
gines, cars, or other property of Thomas F. Oakes, Henry C. 
Payne, and Henry C. Rouse, as receivers for the Northern 
Pacific Railroad Company, and from interfering in any manner 
with the possession of locomotives, cars, or property of the 
said receivers or in their custody, and from interfering in any » 
manner, by force, threats, or otherwise, with men who desire to 


continue in the service of the said receivers, and from interfer- 
ing in any manner, by force, threats, or otherwise, with men 
employed by the said receivers to take the place of those who 
quit the service of said receivers or from interfering with or 
obstructing in anywise the operation of the railroad or any por- 
tion thereof, or the running of engines and trains thereon and 


Representatives, 53d Congress, 2d 
Session; being report from the Com- 
mittee on Judiciary, June 8, 1854. 


on appeal by the U. S. Circuit Court 
of Appeals at Chicago, Mr. Justice 
Harlan delivering the opinion. The 


This order was subsequently modi- 
fied by Judge Jenkins, by striking out 
the clause, ‘and from ordering, recom- 
mending, approving or advising others 
to quit the service of the receivers of 
the Northern Pacific Railroad Com- 
pany on January 1, 1894, or at any 
other time.’? Farmers Loan & T. Co. 
v. Northern Pac. R. Co., 60 Fed. Rep. 
$03. 

{Since this paper was read before 
the American Bar Association, the 
Northern Pacific case has been decided 


decree was further modified by strik- 
ing out the clause, “‘ and from so quit- 
ting the service of the said receivers, 
with or without notice, as to cripple 
the property or prevent or hinder the 
operation of said railroad.”” The 
court also declared that a strike was 
not necessarily illegal, and re-affirmed 
the doctrine that equity will not com- 
pel the continuance of personal service. 
See P. M. Arthur et al., Intervenors v. 
Oakes et als., Receivers, etc., XX VII. 
Chicago Legal News, 41, Oct. 6, 1894.] 
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thereover as usual, and from any interference with the telegraph 
lines of said receivers or along the lines of railways operated by 
said receivers, or the operation thereof, and from combining and 
conspiring to quit, with or without notice, the service of said re- 
ceivers, with the object and intent of crippling the property in 
their custody, or embarrassing the operation of said railroad, and 
Jrom so quitting the service of said receivers, with or without 
notice, as to cripple the property or to prevent or hinder the oper- 
ation of said railroad, and generally from interfering with the 
officers and agents of said receivers or their employes, in any 
manner, by actual violence, or by intimidation, threats or other- 
wise, in the full and complete possession and management of the 
said railroad, and of all the property thereunto pertaining, and 
from interfering with any and all property in the custody of the 
said receivers, whether belonging to the receivers or shippers, or 
other owners, and from interfering, intimidating, or otherwise 
injuring or inconveniencing or delaying the passengers being 
transported, or about to be transported, over the railway of said 
receivers, or any portion thereof, by said receivers, or by inter- 
fering in any manner, by actual violence or threats, or otherwise 
preventing or endeavoring to prevent the shipment of freight or 
the transportation of the mails of the United States over the 
road operated by said receivers and from combining or conspir- 
ing together, or with others, either jointly or severally, or as 
committees, or as officers of any so-called labor organization, with 
the design or purpose of causing a strike upon the lines of railroad 
operated by said receivers, and from ordering, recommending, 
approving or advising others to quit the service of the receivers of 
the Northern Pacific Railroad Company, on January 1, 1894, or 
at any other time, and from ordering, recommending, advising, 
or approving, by communication or instruction, or otherwise, the 
employes of said receivers, or any of them, or of said Northern 
Pacific Railroad Company, to join in a strike on said January 1, 
1894, or at any other time, and from ordering, recommending, 
or advising any committee or committees, or class or classes of 
employes of said receivers, fo strike or join in a strike, on January 


1, 1894, or at any other time until the further order of this 
court.’” 


If 
furt! 
ceed 
in ¢ 
: 
‘ 
sist 
( 
18 
ol 
s 
| 


INJUNCTION AND ORGANIZED LABOR. 855 


If it be said that the Northern Pacific decree was issued in 
furtherance of the general powers attaching in receivership pro- 
ceedings, it must be remembered that it is not in form an order 
in course, but an injunction, and as such it must be interpreted. 
Otherwise it would be only a sort of open order of warning 
against violating the process of the court, a construction not con- 
sistent with its form or substance. 

In the case of the United States v. Debs,’ known as the 
«Chicago Omnibus Bill,’’ the injunction was issued July 2, 
1894, and was directed against eighteen defendants by name, 
‘and all persons combining and conspiring with them, and ail 
other persons whomsoever.”’ After lengthy recitals of acts 
which are enjoined, consisting of interference with United 
States mails and interstate commerce, the decree concludes :— 


** And it is further ordered that the aforesaid injunction and 
writ of injunction shall be in force and binding upon such of 
said defendants as are named in said bill, from and after the 
service upon them severally of said writ by delivering to them 
severally a copy of said writ or by reading the same to them, 
and the service upon them respectively of the writ of subpena 
herein, and shall be binding upon said defendants, whose names 
are alleged to be unknown, from and after the service of such 
writ upon them respectively, by the reading of the same to 
them, or by the publication thereof by posting or printing, and 
after service of subpoena upon any of said defendants named 
herein, shall be binding upon said defendants, and upon all other 
persons whatsoever who are not named herein from and after the 
time when they shall severally have knowledge of such order and 
the existence of said injunction.” 


The decree bears the signatures of the distinguished judges, 
William A. Woods and P. S. Grosscup. 

It is interesting to note, in comparison with this, the decree 
issued by Judge Thayer of the United States Court at St. Louis, 
in the case of the United States v. Elliott.?- The bill was filed 
against one hundred and thirty-two persons named, which num- 


2 U. S. Circuit Court, E. D. of Mo. 
E. Div. (not yet reported). 


1U. S. Circuit Court, N. D. of Ill. 
(not yet reported). 
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ber was afterwards increased by the addition of about two hun- 
dred and fifty more names. The decree which was entered on 
the 6th of July, 1894, enjoined the defendants, ‘‘ and all persons 
acting in concert under their direction and control,’’ from the 
various acts recited, which were, with a few changes, the same 
as those mentioned in the Chicago decree. In conclusion, after 
specifying that the decree shall be binding on the defendants 
named, after personal service of the injunction and subpena, it 
provides that the injunction ‘‘ shall be binding upon said defend- 
ants whose names are not stated but who are within the terms of 
this order, from and after the service of such writ upon them re- 
spectively by the reading of the same to them or by the delivery of 
a copy thereof to them.’ 

It would, again, be manifestly indelicate to prejudge or discuss 
the merits of cases against specific defendants now pending for 
judicial decision. Their determination must be left to the wis- 
dom, learning and high sense of public duty which has always 
characterized the Federal judiciary. The forms are given asa 
necessary part of the history of this subject. They must bear 
their own construction to those who read them. It may not, 
however, be improper to ask the questions: Who are parties to 
these decrees? And are all persons whosoever liable for con- 
tempt? 

Viewing the history of this subject, it is important to stop and 
take a reckoning. Where do we stand? 

That the industrial forces of the country are in a state of fer- 
mentation no one can doubt. That there is a prevailing senti- 
ment among the great mass of wage-earners that there are 
defects in the laws and their administration, is most apparent. 
The late ** sympathy strike ’’ is convincing evidence of this. Such 
a strike, in itself, seems incredible. It is incredible, except 


upon the theory of a wide-spread discontent. The tendency — 


to concentration of labor forces increases constantly. Speak- 
ing from a sociological point of view, the organization of labor 
against the organization of capital is entirely natural. Power 
breeds tyranny, which in turn brings rebellion and opposition, 
then counter-forces produce a new tyranny. Prophets are not 
wanting in these days to tell of pending economic changes, and 
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the high priests of reform preach their panaceas. Whether the 
changes are to come through socialism, communism, anarchism 
or the single tax; or whether they are to come at all, is not 
pertinent to the subject of this paper. 

Nor has the American Bar Association any proper concern 
with sociology. But this association has an interest — the deep- 
est interest — in jurisprudence and remedial procedure. From 
that stand-point it is one of its chief functions to meet and 
face the questions of the day. 

One point concerning organized labor is plain. Under the 
existing system of jurisprudence, the laboring men have no 
right to expect recognition in the law for their organiza- 
tions until they assume a responsibility commensurate with the 
privileges they claim. If organized labor is to contest with 
organized capital, it must have a legal status in some sort anal- 
ogous to organized capital. If it is to make — and break — con- 
tracts; fix terms and conditions of employment; have a voice in 
the management of business, and dictate the classes of persons 
who are to be employed, it must have a legal entity which shall 
be able to respond in damages for its breaches of contract or its 
torts, and be subject to the restraining process of the courts on 
well-defined juridical lines. 

After all, what does it mean, this sudden development of 
equity jurisdiction? Whither are we tending? An injunction 
sued out by the United States against ten thousand strikers and 
all the world besides. Did the injunction stop the strike? 
Troops were called out to aid the process. Did they aid it? 
Some scores of rioters were killed, but where was the injunction 
meanwhile? 

Was a single result achieved by the military which could not 
have been as lawfully and effectually accomplished without an 
injunction? The criminal laws are ample and severe, and the 
power of government to enforce them is limited only by the 
allegiance of its citizens. Every person who interfered with 
the United States mail, or conspired to violate the interstate 
commerce law, or destroyed property, or joined in riotous 
gatherings such as assembled at Chicago, was guilty of crime, and 
was subject to arrest and punishment. When the marshals were 
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unable to enforce the criminal laws, there was just as much 
power to call out the military in aid of criminal process as there 
was in aid of injunction. Why, then, invoke the extraordinary 
jurisdiction of a civil court, never designed and in no way 
adapted to such cases? The incident itself is a sad commentary 
on existing conditions. It points to the conclusion that the peo- 
ple are becoming afraid of their own institutions; afraid of trial 
by jury; afraid of the cherished guaranties of civil liberty 
derived through Magna Charta and enshrined in their 
constitutions, State and National. 

The idea seems prevalent that there is nothing at issue except 
the question of domination between labor and capital. Men 
struggle and contest, and violate the laws for what they call 
** organized ’’ labor; as if the.term covered privileges of a 
higher order than the inherent rights of the individuals included 
in it, and of all citizens. In aid of strikes and boycotts, they 
invoke the rule of law and morals that a man may place his 
labor where he pleases, at such wages as he pleases; but deny 
the same right to the men who take the places thus voluntarily 
made vacant. The principle upon which our national autonomy 
was founded, that all men are created equal, and are entitled 
by inalienable right to life, liberty and the pursuit of happiness, 
seems to be limited by recent interpretation to all men who 
belong to labor organizations. 

Organized capital, in turn, by its violations of law, culti- 
vates this class feeling. The efforts by large corporations 
to make use of injunction, with its punishment for contempt, 
tends to nullify the provisions of the Bill of Rights that 
‘*in all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State 
and district wherein the crime shall have been committed, 
* * * and to be informed of the nature and cause of the 
accusation ; to be confronted with the witnesses against him; to 
have compulsory process for obtaining witnesses in his favor, 
and to have the assistance of counsel for his defense.’’ The 
question at issue is deeper than any mere conflict of classes. 
The fundamental constitutional right of civil liberty is at stake, 
and every American is affected by any violation of that right. 


te 

| 
: 
pri 
] 
An 
pre 
| cri 
or 
an 
fe 


INJUNCTION AND ORGANIZED LABOR. $59 


Upon the bench and bar, as the interpreters of the law, devolves 
the serious responsibility of applying those constitutional 
principles to the intricate warp and woof of social and political 
conditions. 

In the discharge of this solemn obligation, gentlemen of the 
American Bar Association, it is for those who follow the noble 
profession of the law to determine, whether violations of the 
criminal law shall be prevented and punished through criminal 
or civil process, and whether the court of equity shall be so used 
as shall tend to make its decree of injunction on the one hand 
an instrument of tyranny, or, on the other hand, a mere érutum 
fulmen. 
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LORD RUSSELL OF KILLOWEN, LORD CHIEF JUSTICE 
OF ENGLAND. 


When the late Lord Chief Justice Coleridge died there was 
only one opinion amongst the legal profession and the public, as 
to who would most properly be his successor. The appointment 
of Lord Russell of Killowen, then sitting in the House of 
Lords as a Lord of Appeal in Ordinary, seemed to be a foregone 
conclusion. 

Before the death of Lord Coleridge, and while the doubts as 
to his resignation had not become certainties through his grow- 
ing ill-health, the succession of Lord Russell had been a con- 
stant topic of gossip, which was stimulated by the uncertainties 
of the political situation. The fate of many public men was 
trembling in the balance at that time; the probable chances of 
Lord Russell were not the least interesting matter for specula- 
tion. As a Catholic, he was debarred from holding the Lord 
Chancellorship; and the attempt made to remove the restriction 
from members of his church, by what was nicknamed the 
‘* Russell’s Removal of Disabilities Bill,’’ had failed. Except 
the chief justiceship, there seemed no other office worthy of his 
great reputation, nor so well adapted for utilizing to the fullest 
extent for the service of the country his special qualities and 
experience. 

His seat in the House of Lords was looked upon as only a 
temporary halting-place in his career; and if untoward circum- 
stances had prevented his removal, it would have been felt that 
fortune had not been propitious to him, and the popular sense 
of the fitness of things would not have been satisfied. 

Greatly as Lord Coleridge was admired, his resignation was . 
thought to be too long delayed, and much of this feeling was 
due to the fact that this delay might result in the next appoint- 
ment to his office falling into the hands of a conservative minis- 
try, and Lord Russell being left in the obscurity of the House of | 
Lords for the remainder of his life. There were rumors of 
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alent that a not unnatural desire to see his son, the Hon. 
Bernard Coleridge, the present Lord Coleridge, on the bench, was 
not unconnected with his continuing in his own seat during this 
period of uncertainty. 

If any other judicial office than the Chief Justiceship, or the 
Rolls, or perhaps one or two others had been in question, the 
contingencies of party policies would not have affected the 
result. But men who have held the great law offices of the 
crown, or been very specially distinguished at the bar, hardly 
care to accept any but the highest of judicial posts, and they 
look to their political party to secure them therein, if it can 
possibly be done, and do not expect to receive them from their 
opponents. 

Whether it is a good system which thus leaves a puisne judge 
with few chances of promotion to the higher offices, and which 
places over them personages who, however able, are without 
judicial experience, has been doubted. 

However, the matter is not of much importance; for the 
fact of these political appointments being made only from a 
certain small group of men whose very eminence, no matter 
to what party they may belong, implies superior talents, secures 
the system from anything like abuse. 

At any rate Lord Russell had to sit quietly waiting for what 
might be on the knees of the gods; and as it happened, the en 
of the Lord Chief Justiceship fell to him at last. 

His stay in the House of Lords was short, and gave him no 
opportunity of displaying his powers as a judge, and even yet the 
time has not been sufficient for him to establish any special 
judicial reputation. 

He is still serving his apprenticeship; the most that can be 
said at present is, that he has been serving it with the clear- 
headedness, mental energy and strength of character, which 
raised him to his undisputed pre-eminence as an advocate. 

When Lord Rosebery said of him, upon the occasion of his 
representing certain interests before the London county council, 
that the parties had had the benefit of the services of the greatest 
advocate of his generation, and when the late Lord Coleridge, 


TICE 
Was 
Cy as 
nent 
2 of 
one 
3 as 
on- 
‘les 
vas 
of 
la- 
rd 
on 
1e 
x 

is 

t 
d 


862 


28 AMERICAN LAW REVIEW. 


during that unhappy period of his life in which he was the defend. 
ant in a libel action brought against him by his son-in-law, and 
had to undergo the ordeal of cross-examination in the witness-box 
of his own court, said of his advocate on that occasion, that he 
stood head and shoulders above other members of the bar; 
neither of them probably was thinking of any special gifts of 
oratory that distinguished Sir Charles Russell from his contem- 
poraries, but of that solid combination of qualities which form 
the basis of the character of a strong man and a great judge, 
For it is in that is to be found the secret of the splendid suc- 
cess of Lord Russell at the bar, and the ground for the confident 
expectation that he will, before he leaves the bench, have 
impressed himself as powerfully upon the public mind in his 
role of judge, as he did in that of advocate. 

Great judges have frequently not been particularly successful 
as advocates, and it is true some great advocates have not shone as 
judges; but it will be found, generally speaking, beginning with 
Lord Mansfield and coming down to Lord Coleridge, that our 
distinguished advocates have also been our eminent judges. 
There is no doubt that at present there would be a greater 
likelihood of finding judges of distinction in the front rank of 
advocacy than elsewhere. A saying of Daniel O’Connell was 
that some men are good for law, and for nothing else. Such 
men do not make the best judges. It is because Lord Russell’s 
range of capacities, sympathies and interests, are so wide, that 
much is expected of him. Whatever may be his knowledge of 
law, and after all, to say the least, no one could have had his 
vast experience in the courts without acquiring most of the 
practically useful learning, he knows mankind and its affairs, and 
has owed much of his success to this knowledge. He has lived 


and worked amongst all classes of the people. In his earlier 


years when he came to London from Ireland, where he had — 


began life as an Jrish attorney, he was a journalist. A Catholic 
in religion, he has opened the bazaars, and made speeches to 
the congregations of our modern Puritans. For years he has 
been a prominent supporter of the turf, and, like his late politi- 
cal chief, Lord Rosebery, has not. been ashamed to own a good 
race-horse. He has been as deep in the mysteries and intri- 
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eacies of the world of sport, which plays such an extraordinary 
part in the life of Englishmen, as in the secrets of Parnellism 
and the Land League. If he has not been a great parliamen- 
tarian, he has been one of the most sought-after political plat- 
form orators, and has addressed more meetings, in his character 
of advanced Radical and Home Ruler, of the great working class 
constituencies of Great Britain, than probably any other lawyer 
before him. 

If to be a man of the world, in the best sense, is a qualifica- 
tion for the judicial office, Lord Russell is eminently qualified. 

As yet, however, Lord Russell’s fame is for the most part 
identified with his ante-judicial career at the bar. 

By universal consent he was the most brilliant and popular 
advocate in the courts, and his services were eagerly sought after 
and paid for with large fees, especially in cases where character, 
and social or political reputation were at stake. 

His fashionable vogue took him into all the great aristocratic 
and society scandals, libels, divorces, gaming and racing frauds, 
with an occasional sensational murder trial like that of Mrs. 
Maybrick. His practice, during his last fifteen years at the bar, 
was a constant succession of such cases and of unrivaled suc- 
cesses. In the one year of 1889 he was not only leading counsel 
for Mr. Parnell before the great commission court, but in the 
Chetwynd v. Durham arbitration, an inquiry into the charges of 
fraudulent turf practices brought against Sir George Chetwynd 
and his jockey Wood by Lord Durham; in the Crawford divorce 
ease in which Sir Charles Dilke’s good name suffered such serious 
damage, though his counsel secured his formal discharge; and 
in the notorious Maybrick case, in which Sir Charles had, 
however, less than his usual good fortune. 

The Lewis-Russell combination was considered almost invin- 
cible, and the clients who secured its services looked on them- 
selves almost as having already succeeded. The first name in 
this combination is that of Sir George Lewis, a solicitor whose 
renown as adviser-in-chief to an aristocracy in difficulties, civil or 
criminal, is spread throughout the dominions of Her Majesty, 
and is hardly second to that of his famous counsel in whom he 
trusted with an assurance of belief which sent up his fees to an 
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amount perhaps only equaled by two or three other men, and they 
at the chancery bar. 

It is easy to see that whatever qualities such a practice 
demanded, a wide and profound knowledge of technical law was 
not necessarily amongst them. Lord Russell probably was a 
more earnest student of law in the days when he was making his 
way on the northern circuit, and acquiring a large commercial 
and shipping practice at Liverpool, than at a later period of his 
career. 

In view of his present dignity, it is amusing to remember that 
once upon a time he was candidate for the office of judge of the 
Court of Passage, a local court of that city which has jurisdic- 
tion in maritime causes ; and he had actually been industrious, and 
studious enough to write a book on its practice and procedure. 

The class of cases in which Lord Russell was so conspicuous 
has of late years increased prodigiously in the courts; and they 
furnish the most appropriate subject-matter for pure advocacy. 
The facts are complicated, and of an extremely delicate nature, 
and the passions and social and personal interests involved in 
them supply intense and thrilling dramatic situations. It was 
Lord Russell’s superb skill in directing, arranging, working out, 
presenting and leading up to issues favorable to the side he 
represented, which made him the admiration of all who under- 
stood his art, and gave him his undisputed position. 

- He employed no mere rhetoric to display his own powers as a 
speaker. Examination and cross-examination, rather than speech- 
making, were what he relied upon most and in which he chiefly 
excelled. His style, both in gesture and language, was restrained, 
and dignified, and had little of the exuberance which the oratory 
of Irishmen usually displays. In fact he was not eloquent, as 
Grattan, Curran, O’Connell, Erskine or Brougham were elo- 


quent. The day indeed for the success of such oratory has gone 


by, whether in parliament or the courts; and Lord Russell repre- 
sented in its perfection the quieter, cooler, and incisive common 
sense, or practical business manner, which has superseded the 
elaborate and artificial rhetorical style of the days when no 


speech was considered complete without a long quotation from a 
Greek or Latin classic. 
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Yet vivid feeling and passion ran in an undercurrent through 
all, and with this his speeches were significant of his temperament 
and character. Strength, energy, tenacity, imperiousness, alert- 
ness, sagacity, with pathos and sentiment kept down, but ever 
and anon coming to the surface, are the characteristics of Lord 
Russell as a man; and his personality was naturally expressed in 
his advocacy 

He possesses, too, those great advantages of the public speaker, 
a tall, graceful, easy figure, and a face every feature of which 
is clear cut and expressive, and which reminds one of the busts 
of old Romans like Cicero and Caesar — intellectual gladiators 
whose strength of mind and character is impressed on every 
lineament. 

Yet Lord Russell, highly gifted as he is, only shone pre- 
eminently in the comparatively limited sphere of the courts. 

As a parliamentarian he did not win the rank of men like 
Brougham and Lyndhurst, or like Cairns, Selborne and Cockburn 
in our own day. In his article on Lord Coleridge in the Septem- 

- ber number of the North American Review, he has said that the 
busy lawyer cannot be expected to be successful in Parliament, 
inasmuch as ** Lady Common Law brooketh no bedfellow.”’ 
But the names just mentioned, not to speak of others, show that 
this is not a complete explanation. 

Even amongst the group of men with whom Lord Russell 
was most usually matched in forensic contests, there are two, 
Sir Henry James and Sir Edward Clarke, who have acquired a 
reputation in politics and the House of Commons, not less than 
in law; and yet ‘* Lady Common Law”’ has been at least as 
assiduously courted by them as by himself. Sir Henry James 
has contributed especially to serious thinking on social and 
political subjects ; and in Sir Edward Clarke’s speeches, whether 
in Parliament or at the bar, there is a literary flavor which is 
not so conspicuous in Lord Russell’s as other qualities: Possibly 
too in purely criminal trials Sir Edward was hardly second as an 
advocate even to Lord Russell, and some of his speeches in 
several murder mysteries may still be read with the liveliest 
interest. With the exception of that magnificent effort made 
at the crowning point of Lord Russell’s career, the Parnell 
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commission, there is not in the subjects upon which they were 
delivered sufficient permanent importance to make it likely that 
future generations will go to them for interest or instruction. But 
who reads nowadays even the famous speeches of Lord Erskine 
made in political trials which have had an important bearing on 
the history and development of social and political freedom? 
Like the great actor or singer, the great forensic advocate must 
be content with obtaining the applause and admiration, and 
enjoying the triumph, of the consciousness of power, which come 
to him in exercising his art. Lord Russell has lived intensely, 
and has earned wealth and dignity. Posthumous fame is only 
the cold shadow of these pleasant things, and most of us desire 
the substance and envy the fortunate individual who has secured 
it. To be envied is one of the exquisite pleasures of life, and 
Lord Russell has enjoyed it in very full measure. He has filled 
alarge place in the public life of England for many years, as the 
supreme exponent of a difficult art, in which all intelligent citizens 
are interested, either for intellectual or other important reasons; 
and there cannot be a doubt that his fame will be confirmed 


and extended by his tenure of the great historical office of the 
chief justiceship. 


GerorGeE H. Knorr. 
MIDDLE TEMPLE, LONDON. 
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THE NEW DEPARTURE IN ENGLISH JURISPRUDENCE. 


In a late number of the Law Quarterly Review I am taken to 
task by the editor (Sir Frederick Pollock) for the supposed 
opinion attributed to me ‘that all English lawyers implicitly 
accept the whole of Austin’s philosophy,’’! but in fact I have 
never expressed or entertained such an opinion; and even in the 
work under review in the article referred to, I have devoted a 
chapter exclusively to the points in which the modern English 
scientific jurists have ventured to depart from Austin’s theory. 
But I confess to the opinion held in common with many others, 
that, for the last fifty years, the modern English jurists have, 
in their general theory, been absolutely dominated by Austin’s 
authority. 


That this opinion is well founded, abundantly appears from the 


passages quoted from English jurists in the ‘‘Critical History of 
Modern English Jurisprudence,’’ reviewed in the article referred 
to. Thus we are told by Sir Henry Maine, alluding to what he 
calls «* the remarkable analysis of legal conceptions effected by 


1 Note. The following is the text 
of the article referred to. * * * 
“Mr. George H. Smith, of San Fran- 
cisco, whose Critical History of Mod- 
ern English Jurisprudence (San Fran- 
cisco, 1893, 83 pp.) lies before us, ap- 
pears to think that all English lawyers 
implicity accept the whole of Austin’s 
philosophy — if it is a philosophy — 
of law. We have already hinted on 
more than one occasion that this is not 
exactly so, and we beg to repeat that 
when some of us express opinions in- 
consistent with Austin’s (which Mr. 
Smith has duly noted) we are quite 
aware of the inconsistency, and mean 
thereby to signify that we do not agree 
with Austin (which natural inference 
Mr. Smith, we know not why, seems 


unwilling to draw). Further, we do 
not think it necessary to be constantly 
contradicting Austin’s fallacies in set 
terms, partly because we do not wish 
needlessly to hurt the feelings of any 
one who still believes in them, but 
chiefly because we regard Austin’s 
particular form of Naturrecht (for 
Naturrecht it is, as Dr. Brunner has 
pointed out) as already dead and 
buried for all students who have any 
sense of history. We welcome Mr. 
Salmond’s fresh and ingenious ‘ First 
Principles of Jurisprudence’’ as a 
healthy sign of independent life among 
the younger generation.”” The Law 
Quarterly Review. April, 1894. Lon- 
don: Stevens & Sons, Limited, 119 
and 120 Chancery Lane. 
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Bentham and Austin,’’ ‘* Nobody who has not mastered the ele- 
mentary parts of that analysis can hope to have clear ideas of law 
or jurisprudence ;’’ and this analysis, he adds,‘‘ tallies exactly with 
the facts of mature jurisprudence, and with a little straining of 
language, may be made to correspond in form with all laws of 
all kinds at all epochs.’’ And again we are told by Mr. Freder- 
ick Harrison, that Austin’s theory ‘* still remains to Englishmen 
the foundation of rational jurisprudence ;’’ and that in Austin 
‘* English law found the first conception of an abstract jurisprud- 
ence.’ And Mr. Amos tells us that to Austin is due * the deliy- 
erence of the law from the dead body of morality ;’’ that he 
** may be said to have been the true founder of the science of 
the law, if indeed such honor could ever belong to any one man;” 
and that to him ‘‘ the conscious establishment of the legal science 
must properly be attributed.’’ Mr. Markby tells us also that 
Austin’s theory must be regarded as ‘‘ pretty well established,” 
and as ‘‘ generally accepted by English jurists.’’ And these 
gentlemen, and also Mr. Holland, as will be seen by an examina- 
tion of their works, accept all the conclusions of Austin, except 
in certain particulars pointed out by me in the work referred to. 

With regard to Sir Frederick Pollock, I do not remember 
having ever seen an express affirmance by him of Austin’s 
general theory, and I doubt not, from his article in the July 
number of the Law Quarterly on ‘*‘ The Nature and Meaning of 
Law,’’ — which I propose to review in this communication, — 
that he has, of late years, emancipated himself from the 
principal errors of Austin. But, as far as I can judge from his 
published views, this was not the case in 1882, the date of pub- 
lication of his ‘* Essays on Jurisprudence and Ethics.’’ On the 
contrary, in the first essay in that publication, on the ‘* Nature 
of Jurisprudence,”’ the works of Austin, Holland and Markby, 
are reviewed, and, while I cannot find any passage in which he 
expressly declares his concurrence in the views of the writers 
referred to, yet from the general tone of his expressions 
it is clearly to be inferred that he did in fact concur with them 
generally, except in the few particulars in which their views 
were criticised ; and it was therefore, natural for me to apply to 
his case the maxim: Zzpressio unius exclusio alterius. This 
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conclusion is also confirmed by his condemnation and even ridi- 
cule of the alternative theory of Natural Right (the Naturrecht 
of the German jurists), and especially of Professor Lorrimer’s 
views upon that subject, and by his express adoption of Austin’s 
doctrine of sovereignty. 

The writers I have named above include, I believe, all of the 
leading English analytical jurists; and, if we leave out of view 
the works of Herbert Spencer, which are not avowedly devoted 
to the subject of jurisprudence, I know of but two English 
writers who have ventured to take issue with the general theory 
of Austin. One of these is Mr. Charles Spencer March 
Phillips in his interesting and able work on ‘‘ Jurisprudence ”’ 
published in 1863, which seems to have attracted but little atten- 
tion, and is long since out of print; the other is Professor Clark, 
who, in a work entitled ‘‘ Practical Jurisprudence,’’ examines 
exhaustively the etymology and history of the word law and 
kindred terms, and thus very conclusively exposes the errone- 
ous views of Austin. 

Of late years, however, there has been a revival of the study 
of continental jurisprudence in England, and numerous works of 
the German writers on Jaw and on general jurisprudence and 
politics have been translated. From this it may be inferred that 
the study of rational jurisprudence is at last reviving in En- 
gland; and that the reign of Austin is nearing its end. And of 
this we have gratifying proof, in Sir Frederick Pollock’s asser- 
tion that Austin’s theory is to be regarded ‘‘as already dead 
and buried for all students who have any sense of history,’’ and 
in the article alluded to in the July number of his Review, in 
which the true nature of the law and the true general princi- 
ples of jurisprudence are very clearly and unequivocally set 
forth. But we regret that the writer did not think it desir- 
able, as a necessary preliminary to any rational consideration 
of the subject to allude to the wanderings of the English 
jurists for more than forty years in the wilderness of 
Austin’s speculations, and to dwell upon the necessity of his 
readers’ emancipating themselvss from the false notions thus 
engendered in their minds. In view of the existing state of 
English jurisprudence, it seems, the first step to be taken by 
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an English jurist, having in view to introduce a more rational 
theory, should have been a recantation of the former errors with 
which practically all modern English jurisprudence has been 
imbued; and no fear of hurting ‘the feelings of any one who 
still believes in them’’ should withhold his hand from this 
necessary task. 

Another fault we find in the article, is in the failure of the 
writer to observe that his views of the nature of the law are not 
only in conflict with the theory now or lately prevailing in England, 
but that they are in fact a restatement of familiar principles 
admirably expounded by other jurists from the time of Aristotle 
to the present day; and also in his failure to make use of the 
familiar language in which the true view of the nature of the law 
has been so often expounded. This defect, however, may be 
very readily remedied by pointing out the identity of the 
author’s jviews on the nature of the law with those rendered 
familiar to us by Aristotle and by the classical jurists. 

The former are thus expressed :! — 

‘* We conceive many rules, the common and fundamental ones 
in matters of right and wrong for example, to be binding on men 
simply as rational and social beings without regard to any posi- 
tive institutions. But this will not suffice for the State, which is 
an association for living together in definite ways. There must 
be rules binding the members of the State, not merely as human 
or rational, but as members of that State; and this is not affected 
by the fact that to some extent, perhaps to a large extent, such 
rules include the matter of universal or highly general duties, 
which are of antecedent and independent force. In dealing with 
these rules, as with all others, both the persons administering 
them and those whose interests are affected, have to attend not 
only to the rules or principles themselves, but to the conditions 


under which they become applicable, the manner in which they - 


are applied and the consequence of their application. The sun 
of such rules as existing in a given commonwealth under whatever 
particular forms, is what, in common speech, we understand by 
law; the publicly appointed or recognized bodies which admin- 


1 The italics are mine. 
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ister such rules are courts of justice. By justice in this usage 
we mean not only the doing of right or the duty thereof as between 
man and man, but the purpose and endeavor of the State to cause 
right tobe done. * * * 

‘‘ It is proper to note that the ambiguity of the word law seems 
peculiar to English among the chief western languages. Law in 
the abstract, the sum of rules of justice, administered in a State 
and by its authority, is ius in Latin, droit in French, diritto in 
Italian, and recht in German. For the express rules laid down 
by an originating authority, these languages have respectively 
the quite distinct words, lex, loi, legge (the French and Italian 
words being modern forms of the Latin one), gesetz. Thus, an 
Englishman whether consciously or not comes to regard enacted 
law as the typical form; it is hard for him not to identify laws 
(as the plural of a law) with law.” * * * 

‘¢ But in a modern State the sanction of law means, both for 
lawful men and evil-doers, something much more definite. It 
means nothing less than the constant willingness and readiness 
of the State in the persons of its magistrates and officers, to use 
its power in causing justice to be done. * * * Inshort, the 
conception of law, many of its ideas, and much even of its 
form, are prior in history to the official intervention of the State, 
save in the last resort, to maintain law. True it is, that in 
modern States law tends more and more to become identified with 
the will of the State as expressed by the authorities intrusted 
with the direction of the common power. But to regard law as 
merely that which the State wills or commands is evidently the 
mistake of a layman, as one of the greatest jurists has hinted 
(Thering) ; and we may add, of alayman who has not considered 
the difference between modern and archaic societies or the 
political and social foundations of the law. For most practical 
purposes the citizens of a State, and to a considerable extent, 
though not altogether, lawyers and magistrates also, have not to 
concern themselves with thinking what those foundations are. 
Their business is to learn and do, so far as needful for their 
affairs, what rules the State does undertake to enforce and 
administer, whatever the real or professed reasons for those rules 
may be. Moreover, criminal law while evidently imperative, 
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is that branch of the law which appeals most to the proper 
imagination and fills the largest place in proper notions of legal 
justice. Again, the unexampled activity of the legislative 
power in modern States has largely increased the sphere of 
express enactment. All these causes have made it possible and 
even plausible to regard law not only as being embodied in 
the commands of a political sovereign, but as consisting of 
such commands, and being nothing else. They have not 
altered the fundamental facts of human history; and the merely 
imperative theory of legal institutions remains as one-sided and 
unphilosophical as it was before. Law is enforced by the State 
because it is law. It is not law merely because the State enforces 

All this, with perhaps one exception, is true, and is admirably 
expressed. But it is but an expression of the familiar doctrine of 
Natural Right; and it is expressed quite as accurately and much 
more briefly in the definitions of the Roman lawyers and in the 
distinction made by them between the jus civile and the jus gen- 
tium or jus naturale; the former of which is the law peculiar to 
the State, and is either arbitrary or accidental, and the latter, 
those principles of natural right or reason used by all States; 
and also in the corresponding division made by Aristotle between 
the Nomos Idios or law peculiar to the State, and the Nomos 
Koinos or common law —i. e., the law common to all States; 
both of which were regarded by him and by the Roman lawyers 
as entering into and constituting the law of the State. And it 
is also fully and clearly expounded, not only by the jurists of 
the Modern Roman Law, but also by our own from the time of 
Sittleton to that of Austin, including Fortescue, St. Germain, 
Coke, Mansfield, and in fact all our great priests. 

Hence, it is obvious, the author now recognizes the doctrine 
of Natural Right, which once he not only condemned but even 
deemed incomprehensible, and in effect asserts with Hobbes that 
the ‘* law of nature ’’ (or natural right, or reason) is part of the 
law of every commonwealth of the world.’’ 

The only exception to be taken to the autnor’s views, is the 
opinion quoted above, ‘‘ that in modern States law tends more 
and more to become identified with the will of the State, as 
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expressed by the authorities intrusted with the direction of the 
common power.’’ This, regarded as a mere statement of an 
existing historical fact, is quite true, and perhaps nothing more 
was intended by the author; but this tendency is to be regarded 
as extremely unfortunate, and as resulting, especially in England 
and America, from the false notions of the nature of the law. 
and of the power of the State, that have so long prevailed. 
When the principles of true jurisprudence are re-established in 
England and in this country, there is every reason to hope 
that this tendency will become less striking, and that it will be 
recognized that the end to which the law should look is the 
realization of justice, in the proper and familiar sense of the 
term, and that the rules of the law, having in view this object, 
may be wonderfully simplified by scientific methods; and finally 
that this simplicity presents to us the true ideal of the law, to 
the realization of which the efforts of jurists should be devoted. 


_ GeorGe H. Smiru. . 
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NOTES. 


State Socraism New ZeaLanp.— The government of New Zealand 
proposes to raise by an issue of subscribed stock, the sum of £1,500,000, 
for the purpose of lending it out at 5 per cent to settlers upon colonial 
lands. This is one of many illustrations of the progress of State social- 
ism in the British Australasian colonies; another of which is the State 
ownership of railways. 


NaturRALizinc a TurK.— The Chicago Legal News notes the fact that 
one Michael Jabalee, a subject of the Sultan of Turkey, was made a 
citizen of the United States by Judge Elbridge Hanecy. It would seem 
from the brief statement of the matter which is made in the Legal News 
that he is a Syrian Christian, for his witness was a clergyman of that 
family of Christians. Notwithstanding his Christian faith, he probably 
had as dark a skin as the subject of the Mikado, who was refused nat- 
uralization in the United States court at Boston, which refusal is made 
the subject of an article by Prof. Wigmore in our present number. 


Tue LonGevity or THE Cuier Justice or ENGLAND. — It should seem 
that the chief justices of England ought to be favorites of the life insur- 
ance companies, because of the average length of time they live after 
ascending that exalted seat. It is said that Lord Russell is the ninth 
lord chief justice of England in 138 years. This is not strictly true, for 
we believe thot Lord Coleridge was the first lord chief justice of En- 
gland, the title of their predecessors having been Lord Chief Justice of 
the King’s Bench or Queen’s Bench. 


Lorp Rvusse.., who has succeeded the late Lord Coleridge as lord 
chief justice of England, is an Irishman and a Roman Catholic, and is 
the first Roman Catholic to hold that office since the days of the English 
Reformation. Lord Morris, a member of the Court of Appeal, holding 
the title of Lord of Appeal in Ordinary, was chief justice of Ireland 
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from 1887 until 1889, being the first Roman Catholic who filled that 
office for 200 years. His successor as chief justice of Ireland is also 
a Roman Catholic. 


Tue Ricut or a Peer To Practice at THE Bar.— The peerage 
conferred upon the late lord chief justice of England descends to his 
son Bernard Coleridge, who finds himself a practitioner at the bar. . 
He has consulted the attorney-general upon the question whether a 
peer has the right to practice at the bar, and the attorney-general has 
given it as his opinion that there is no legal objection to it; and so the 
new Lord Coleridge will continue his practice, though it is to be hoped 
that he will soon be raised to the bench. 


SaLarkies or Scottish Law Orricers.—In a recent session of the 
Scottish Grand Committee for the’ House of Commons, an attempt was 
made by Mr. Graham Murray to obtain a consideration of the question 
of increasing the salaries of Scottish law officers. In the course of 
the debate it appeared that the Solicitor-Generai for Scotland gets only 
£955 a year, while the Irish Solicitor-General gets £2,000, and the 
English Solicitor-General gets £6,000. But are not these three salaries 
in rather close proportion to the relative population of Scotland, Ireland 
and England? 


A New ‘Storm Center’’ ror Divorces.—It seems that the 
divorce storm center is about to move from South Dakota to Oklahoma ; 
for we find in a contemporary a circular addressed by an enterprising 
attorney of the town of Perry, in that territory, to the members of the 
bar of New York, advising them and their clients of the grounds on 
which divorces may be procured in that young and prosperous territory. 
In addition to the usual stututory ground, he enumerates the ground 
of ‘‘ fraudulent contract,’’ and also the ground of ‘‘ gross neglect of 
duty.”” It is temptingly held out that the statutes of Oklahoma 
require but ninety days previous residence before bringing the action, 
as South Dakota did before her law was changed. The following sug- 
gestive additions conclude the collection of information so generously 
vouchsafed to the divorce lawyers of New York:— 


The ninth ground, ‘“‘Gross neglect of duty,’ covers a wide field. Service 
upon a non-resident defendant may be made personally or by publication. 
There is no statute requiring corroborative proof, as in South Dakota, and there 
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is the following provision: ‘‘ When the parties appear to be in equal wrong the 
court may, in its discretion, refuse to grant a divorce,’’ from which it may be 
inferred that the court could grant a divorce where the parties were both at 
fault. Oklahoma has a beautiful climate, and Perry is the largest and most 
enterprising town in the territory. Should you have clients wishing relief in 


this respect, I should be pleased to correspond with you or them on the 
subject. 


Opmions 1x Lay — Many lay journals when they 
attempt to express opinions on legal questions, display a sad amount of 
ignorance. This justifies the suggestion that every lay newspaper of 
any considerable circulation, ought to have a contempt lawyer attached 
to its editorial staff. Many of the leading daily papers unquestionably 
avail themselves of such assistance, and do not undertake, through the 
pens of their ordinary editors, to express opinions upon technical legal 
questions. The New York Tribune, in particular, has set a praise- 
worthy example to its contemporaries in maintaining a column evidently 
conducted by a competent hand, under the head of ‘‘ Bench and Bar.” 
In this manner its readers may receive competent and trustworthy 
advice upon legal questions which possess a popular interest. 


ConcERNING THE Law ScHoors.— The Law School of the University 
of Colorado, at Boulder, Colorado, has got well under way, with a 


numerous resident faculty and a still more numerous corps of lecturers. 
The faculty is as follows :— 


‘James H. Baker, M.A., LL.D., President. 


Moses Hallett, LL.D., Dean; Professor of American Constitutional Law and 
Federal Jurisprudence. 


Charles M. Campbell, P.B., B.C.L., Secretary; Professor of Law. 
Oscar F. A. Greene, M.A., Professor of Roman Law. 

Herbert B. Shoemaker, B.A., LL.B., Professor of Law. 

Lewis S. Young, B.L., Professor of Law. 


William M. Maguire, Assistant Professor of American Constitutional Law 
and Federal Jurisprudence. 


Albert A. Reed, LL.B., Instructor in Law. 


The dean is the judge of the District Court of the United States for 
the district of Colorado. The University has a library of over 8,000 
volumes. The law library contains a well-selected collection of text- 
books. Several of the leading law journals, including, of course, the 
American Law Review, are regularly taken and are on file for the 
benefit of the students. Appropriations received from the last General 
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Assembly have made it possible greatly to increase the library facilities. 
The members of the bar of Boulder have generously granted the use of 
their libraries to the law students. Aside from the fact that Boulder is 
a Rocky Mountain city possessing a climate of the most agreeable salu- 
brity, it is stated in the circular of this law school that $225 a year 
will pay all University bills and necessary expenses for board, heat, 
lights, books and stationery. The course of study, in common with 
other western law schools, does not exceed two years. 


Tae Late Burton C. Coox.—Hon. Burton C. Cook, one of the 
oldest and most distinguished lawyers and politicians of Illinois, died 
at his home in Evanston, on the 18th day of August last, at the age of 
seventy-five. His father, the Rev. Chauncey Cook, was a stanch 
Presbyterian clergyman, and the principles which the son inherited 
from the father and acquired from his instructions, remained with him 
through life, and never forsook him in the midst of temptations of a 
professional and political career. He was a member of the bar of 
Illinois for more than fifty-four years, and was in active practice for 
forty-six years, with the exception of his intervals of public service, 
which included six years in Congress. He was the intimate friend of 
such men as Abraham Lincoln, Lyman Trumbull, Samuel F. Miller, 
David Davis, Stephen A. Douglas, and John D. Caton,— with whom he 
was constantly associated either in the practice of the law or in the 
labors of an active, zealous, but yet conscientious politician. In 1871 
he resigned a seat in Congress to accept the office of general solicitor 
of the Chicago & Northwestern Railway Company, which position he 
held until 1886, when he retired, and was succeeded by Hon. David 
Goudy. 


Maxine New Constitutions.— The New York Law Journal contains 
an article entitled the ‘‘ Constitutional Convention and the People,’ 
which contains the following thoughtful observations :— 


From the present indications it would seem not unlikely that the practice of 
attempting to amend constitutions as a whole will fall into desuetude. If the 
people are going more and more each year to insist on having a direct voice in 
the enactment of laws, as well as the choice of public officers, the custom of 
submitting constitutional amendments individually from time to time must 
grow infavor. This affords a clean-cut method of taking the popular sense 
upon a proposed change in the constitution without complication with other 
questions. In the case of a constitution made over in its entirety and materi- 
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ally altered in many points, there is danger that different factions of the 


people, 
each opposed to a single amendment, may make common cause in defeating the 


convention’s work, Anda general “ anti’’ sentiment may thus be consolidated 
and prove fatal to undoubted reforms, although opportunity be really given for 
voting on separable provisions separately. For the people, though they are 
quite wise and certainly seem determined to do the larger part of their own 
thinking, are not as discriminating as they ought to be in the matter of voting, 
It is difficult, for instance, to defeat bad candidates and elect good ones running 


on the same ticket. A ticket containing a conspicuously objectionable name 
for a prominent place is apt to be ** snowed under ”’ as a whole. 


We recall only one recent instance of the work of a constitutional 
convention being rejected by the popular vote as a whole,— that pro- 
posed by the Obio convention of 1875. The opposite danger, that of a 
ratification nem. con. by a small popular vote and without any consid- 


eration, such as that which ratified the Missouri constitution of 1876, 
is much to be feared. . 


ELECTION OF JUDGES BY THE LEGISLATURE.— It may not be generally 
known that the judges of the Supreme Court of Vermont are elected 
annually by the legislature. In the April number of the Green Bag, 


Mr. Justice Taft, a member of that court, in giving a sketch of the 
court and its judges, said :— 


The judges have been elected at every regular session of the legislature. 
The mode of election, in respect to its frequency, has often been adversely 
criticised; but it has been found to work well in practice, and no judge since 
1825, with two or three exceptions, has failed of a re-election if he desired to 
continue. This matter was once criticised by a Massachusetts judge in a con- 
versation with the late Judge Poland; the latter said he could see no objection 
to annual elections, ‘‘ for,’’ said he, ‘‘ we have the advantage of you in Massa- 
chusetts; we are sure of one year any way, while you are in for good behavior 
only.” 

Objection is often made that the legislature frequently elects one of its own 
members to a judicial position; there is no disqualification of a member in this 
respect, and it is {certainly true that our best judges have been obtained fre- 


quently in that manner; e. g., Chipman, Paine, Prentiss, Phelps, Pierpoint, Peck, 
Wheeler, etc. 


Of the seventy-six judges, forty-three were members of the legislative body — 


at the time of their election; of the thirty-three remaining judges, seven were 
appointed, in the first instance, by the executive, in case of vacancy. 

Of the seventeen elected prior to 1800, Lot Hall was the only one who was 
not a member of the legislature at the time of his election. 

Four of the present bench were members when elected, and the other three 
were in the first instance, appointed by the executive. 

Since the change in 1857, of those who had not served prior to that time as 
judges, Barrett, Homer E. Royce and Timothy P. Redfield are the only ones 
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that have been selected from outsiders; the others have either been elected 
from among the members, or appointed by the governor. 

It must be confessed, however, that if a member is of an “ electioneering 
disposition,” he has a great advantage over an outsider. 


This resembles a tendency on the part of the Senate of the United 
States, already noted in this publication, to confirm without any investi- 
gation judicial appointments of members of their own body, sent in by 
the president, after rejecting similar appointments of ‘‘ outsiders.”’ 


Insunctions Acainst StRiKeRs.— The New York Law Journal has an 
editorial on this subject which contains this passage: — 


Criticisms have been made touching especially the issuing of injunctions 
against large numbers of persons, designating them only by a general descrip- 
tion, and the attempt to institute contempt proceedings upon injunctions with- 
out showing personal service of process. Under the law of New York State 
persons who have actual knowledge of the existence and effect of an injunction 
order are bound by it, though it is not personally served on them.! We do 
not believe that the injunctions that have recently been granted by the Federal 
courts to any serious extent violate the procedure which has previously been 
generally recognized in administering such provisional remedy. 


The New York doctrine, above referred to, has certainly long been 
the doctrine of the English Court of Chancery, and we believe it to be 
the general American doctrine ; so that, where parties are numerous and 
their names cannot be ascertained, there is no sound objection, on the 
score of precedent, to issuing an injunction against such persons by 
description. 


ExrrapiTIon Proceepines Acarnst Ezeta.—The extradition pro- 
ceedings against General Antonio Ezeta, the late president of Salvador,” 
resulted, as our readers already know, in the discharge of all the 
persons except Col. Cienfuegos. Judge Morrow heard the contending 
parties with the greatest patience. The hearing lasted twelve days. The 


1 The learned editor cites: _Koehler 
v. Bank, 6 N. Y. Sup. 470, affd. 117 
N. Y. 661; see also, Abell v. R. R. Co., 
18 Week. Dig. 554, affd. 100 N. Y., 
624; Daly v. Amberg, 126 N. Y. 490. 

2 In our previous article we fell 
into the popular error of calling the 
country San Salvador, and we find 
that Mr. Morse, in an article in the 


Albany Law Journal (58 Alb. L. J. 
204), falls into the same error. The 
postmaster of San Francisco has 
issued a circular advising the public 
that the name of the country is Sal- 
vador, or El Salvador (the Saviour!), 
and that San Salvador is the name of 
the capital of the country. 
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members of the legal profession in San Francisco watched the proceed. 
ings with a curious interest and anticipated the decision which was 
rendered, except in the case of Col. Cienfuegos. The disappointment 
at his further detention by the learned judge was relieved when it was 
learned that the Secretary of State had ordered his release, upon the 
ground, as stated in the public press, that the extradition was demanded 
on a charge of murder, whereas the evidence against him went no 
further than to prove an attempt to commit murder, which attempt 
could not be an offense included within the corpus delicti of murder, 
As his extradition was thus demanded for one crime, the conclusion 
was (according to the press reports) that he could not be surrendered 
merely because the evidence exhibited against him showed that he had 
committed another crime. The real fact was that the demand made 
upon the government of the United States by the government of Salvador 
for the extradition of Ezeta and his companions, was upon a general 
charge of murder, robbery and arson; but the depositions accompany- 
ing the demand charged murder, attempt to murder, robbery, and 
arson; and the complaints filed with Judge Morrow, and upon which 
the extradition proceedings were had before him, followed the deposi- 
tions, and charged Juan Cienfuegos, among other crimes, with an 
attempt to murder. Hence it was that no question was raised upon 
the hearing before Judge Morrow thst the charge against Cienfuegos, 
for an attempt to murder, was not contained in the original demand. 
This was a question raised only before the Secretary of State, and 
properly determined by him in passing upon the demand made upon 
our government for the return of the accused. 

So far as we could follow the proceedings, the nice question which 
the learned judge has had to solve was whether, after having been over- 
thrown in battle and after having fled to the coast in the way of making 
his escape, the act of Ezeta in compelling a bank to surrender a sum of 
money to be distributed among his soldiers, was to be regarded as a 
political act, or a mere private act of robbery. We believe that he 
solved this question rightly. Ezeta had been the de facto president of 
Salvador. Our government had recognized him as such, and his status 
was therefore that of the chief of a State overthrown by an insurrection, - 
and endeavoring to escape from the enemies of the State. If he himself 
had been a private citizen, plotting an insurrection against the State, 
and had seized the money to enable him to put his insurrection on foot, 
it cannot be doubted that the act would not be properly characterized 
as an extraditable offense. So if, prosecuting an insurrection or 
defending against one, he had made such a seizure of money in order to 
further his public ends, the quality of the act would have been the same. 
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Surely, then, it would not be a sound conclusion that, by.the fact of 
being overthrown in battle and finding himself a fugitive, he was at once 
remitted to the status of a mere private person, so that a seizure of the 
means necessary to enable him and his soldiers to escape became a mere 
private robbery. The correct view is that which ascribes a political 
character to whatever is done in furtherance of a distinctly political 
object, whether in its preparation, its consummation, or in the final 
escape from the consequences of overthrow or defeat. 

General Ezeta and his companions were also charged with the crime 
of murder, one instance being the hanging of an alleged spy at the close 
of an important battle, and the other, the killing of an officer in General 
Ezeta’s forces in a personal altercation involving the alleged traitorous 
conduct of the officer in surrendering his command to the enemy, 
These cases were directly connected with the conflict carried on between 
the government of Ezeta and the revolutionary forces, and were clearly 
of a political character; and the latter was still further removed from a 
common crime or municipal offense by being exclusively within the 
jurisdiction of the military law. 

In view of the fact that the conduct of our government, in bringing 
the fugitives to San Francisco on board the war ship on which they had 
taken refuge in Salvadorian waters, was widely condemned by a por- 
tion of the public press, we wish to reiterate the conviction stated in 
our last number, that the conduct of our government, including that 
of Captain Thomas of the Bennington, was not only right and legal, 
but was the only course of conduct which could have been pursued 
under the circumstances in the faithful execution of our treaty with 
Salvador. General Ezeta and his companions came on board an 
American ship of war which was cruising in Salvadorian waters. 
Whether, at that time, the ship was made fast to the shore of the 
republic of Salvador, or was within or without the three mile league, 
we do not know. The ship is said to have been at the port of La Lib- 
ertad in Salvador, but whether moored to the land or out at sea, and 
if so, how far out, is not stated. However that may be, a ship of war 
is, in theory of international law, a part of the territory of the nation 
whose flag it flies ; and hence the position of the fugitives could not have 
been more favorable, under any state of facts as to the position of the ship, 
or under any theory of law, than it would have been if they had sought a 
refuge upon our soil. Ithas been said in some of the newspapers that they 
came on board under an agreement with Captain Thomas that he would 
transfer them to a passing steamer, and thus allow them to make their 
escape from Salvador. We do not understand that, prior to their 


coming on board, any such agreement or promise was made, or that 
VOL. XXVIII. 56 
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they came on board under any conditions whatever. But if such had 
been the fact, the conclusion would be the same. After they had come 
on board, the government of Salvador sent to the commander of the 
Bennington certain commissioners, who demanded their surrender on 
the ground that they were guilty of common crimes. If, after that 
demand and that charge, officially made and notified to him, Captain 
Thomas had transferred the fugitives to a passing steamer, or landed 
them on other soil than that of Salvador, he would have incurred, in 
the enlightened public opinion of the world, the just censure of having 
used his power as a naval commander to enable ordinary criminals to 
escape from the justice of their country. As soon as the prisoners 
were Officially charged with being common criminals and their surrender 
demanded upon that ground, there was nothing for him to do except 
to communicate the fact of the charge to his government and to await 
instructions, in the meantime detaining the fugitives. This hedid. He 
refused to transfer them to the steamer San Blas, and subsequently 
refused their request to be transferred to another passing steamer. In 
the meantime our government at Washington was notified by the 
diplomatic agent of Salvador that the fugitives who had thus taken 
refuge upon one of our ships of war were common criminals, guilty of 
certain crimes included in our extradition treaty with that country, and 
that his government demanded their extradition as such. Thereupon it 
became the obvious duty of our government, in a faithful execution of its 
treaty with another government,— and the more so, as it was a treaty 
with a weak government,— not to allow the fugitives to escape withouta 
fair, full, and competent judicial investigation into the grounds on which 
that government made its demand fortheir surrender. The sailing north- 
ward of the Bennington with the fugitives on board, the refusal to 
land them at Acapulco in Mexico, and the detention of the Bennington 
outside the bar at San Francisco for nine days until formal extradition 
papers could be prepared and forwarded from Washington to San 
Francisco, were all steps necessary to be taken by our government in a 
faithful execution of the extradition treaty, and to avoid the imputa- 
tion of having allowed one of its ships of war to be used as a means of 
aiding the escape of common criminals from the justice of a friendly 
State. If, after the fugitives came on board his vessel, Captain Thomas 
had made any promise to them in contravention of what was actually 
done, it is to be observed that such an agreement could only be referred 
to the circumstances existing at the time whenit was made. Moreover, 
in whatever he did or agreed to do, he must necessarily act, and the 
fugitives knew that he must necessarily act, subject to being overruled 
at any time by instructions from his government. It is only in the 
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absence of such instructions that a military or naval commander acts 
with full discretion. It is true that where a promise is made by a 

military or naval commander, in pursuance of which important belliger- 

ent or political action is taken, such as the surrender of an army or of 

a ship of war upon certain conditions, neither that promise nor those 

conditions can be repudiated by his government without a breach of 

public faith. But this principle cannot apply to a mere gratuitous 

promise, extended out of mere benevolence and humanity, and without 

a knowledge of all the attending facts. There then is nothing, ab- 

solutely nothing, in this whole proceeding that gives the slightest color 

to the imputation of a breach of public faith on the part of our govern- 

ment. General Ezeta and his companions came on board the Benning- 

ton as political refugees. While there they were charged by the 

government from which they had escaped with being common criminals. 

Under those circumstances our government had but one alternative ; 

either to surrender the prisoners, or to take them to a port where the 

charge could be investigated by a competent judicial officer. The 

latter alternative was taken. It was merciful to the prisoners, and just 
to the republic of Salvador. 

An attempt was made to challenge the legality of the action of 
Captain Thomas, and of the Secretary of the Navy, by means of a plea to 
the jurisdiction of Judge Morrow. He overruled the plea, in an opin- 
ion which was very carefully considered and which seems entirely satis- 
factory.! His opinion, which was delivered orally, contains this 
passage, which seems to dispose of the whole matter: ‘* But it is 
said that when these fugitives went on board the Bennington they did 
so with the understanding that they would be transferred to another 
vessel. When a fugitive seeks an asylum in another territory it is 
not for him to make conditions. As well might a person come into this 
country, and, stepping upon one of our docks, say: ‘ I have come here 
seeking an asylum, but I want it distinctly understood that I must be 
transferred immediately to British Columbia, or some other territory. 
I am not to remain here.’ The political department of the government 
would say, ‘ If you come seeking an asylum in this country, you come 
seeking it on such conditions as you find. We make no agreement with 
persons under such circumstances.’ So it may be said with respect to 
persons coming on board an American man-of-war. When they come 
there they are subject to the rules governing the vessel — to the direc- 
tions that may be given to the officer in command — and it is not for 
fugitives to say whether they shall be placed on shore, or on another 


1 Re Ezeta, 62 Fed. Rep. 964. 
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vessel. So, there is even much in this view of the case opposed to the 
plea of jurisdiction.’”' We may add that we expect to publish in our 
next number a review of this decision by Prof. John B. Moore, for- 
merly Assistant Secretary of State, author of a standard work on 


Extradition, and a distinguished authority on questions of international 
law. 


Curer Justice Futter.— The Chicago Legal News says: ‘ Chief 
Justice Melville W. Fuller spent several days of the past week in this 
city, for so many years his home and the scenes of his triumphs at the 
bar. It is here he is known the best and loved the most by his profes- 
sional brethren of all parties. Is there any more honorable position in 
the world than chief justice of the Supreme Court of the United States? 
Chief Justice Fuller does not magnify his office. He is the same pleasant, 
social gentleman he was when at the bar, and greets a friend as kindly 
as of yore. Chicago is justly proud that she has furnished the chief 


justice to the nation, but more so that she has furnished such a chief 
justice as Melville W. Fuller makes.’’ 


Hon. Watter Crarx.— Sometimes an honorable term of judicial ser- 
vice meets with its proper reward in the renomination of the judge by 
the concurrent action of all parties, though it must be confessed that 
the practice is more honored in the breach than in the observance. 
This honor, however, fell this year to the lot of Hon. Walter Clark, one 
of the justices of the Supreme Court of North Carolina, who was re- 
nominated by the three leading political parties of his State, the Demo- 
crats, the Republicans and the Populists. This is said to have beenthe 
first instance of three parties nominating the same candidate in North 
Carolina. It appears to have been a spontaneous recognition of the 


value of the services rendered by a most able, learned and meritorious 
judge. 


gow, judicially, for the first time, he went, as he generally did, to hear 
his friend, the pious and venerable Dr. Brown, preach a sermon. He 
was unwigged, but perfectly well known in the congregation. The 
reverend doctor was not dreaming either of this judge or of circuits, or 


1 Ibid. 971. The opinion of Judge ing is reported at full length in 62 Fed. 
Morrow on the merits of the proceed- Rep. 972, 


THe JUDGE AND THE PREACHER.— When Lord Moncrieff was at Glas- . 
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any modern thing of the kind, but his text began, ‘‘ There was in a city 
a judge, which feared not God, neither regarded man.’’— Luke xviii., 2. 
He had only uttered these words when the turn of all heads made him 
see the learned judge, and he could hardly proceed from confusion and 
horror at the construction placed upon his text.— The Brief. 


Hon. Joun M. Hartan.— A learned judge writes to us from Halifax, 
that Mr. Justice Harlan, of the Supreme Court of the United States, 
with his family, spent the summer there, ‘‘ and made many friends, 
who hope for many seasons to welcome them back.’’ We add, from 
experience, that Halifax is a charming retreat from our hot American 
summer, both in regard of its climate and its people. 


Aw Inp1an Work on American Law. — We have received a most 
learned and exhaustive work on the Law of Res Adjudicata, written by 
Hon. Hukm Chand, M. A., Chief Judge of the City Court, and Princi- 
pal Legislative Counsel at Hyderabad, India. It contains about 900 
pages of matter, and is largely based on American text-writers and 
judicial decisions. ‘The learned author shows singular insight, for a 


foreigner, into our complicated Federal and State systems and the rela- 
tion of the two systems to each other. The scholarly author, having 
found in the recently published lectures of Hon. John F. Dillon, the 
statement that in our American law reports should be found the learn- 
ing and labors of judges administering the Anglo-American system in 
law reports from India, South Africa, etc., took occasion to send to 
Judge Dillon a copy of his work, accompanied with a graceful letter, 
which the recipient caused to be published in the Albany Law Journal. 
Judge Dillon, in his letter to the publisher of that journal, states that 
Judge Chand has furnished a work ‘‘ in which this technical and recon- 
dite subject is treated with exhaustive learning ;’’ a statement in which 
we are fully prepared to concur. 


DeatH oF A VETERAN Reporter. — We have the painful duty of tak- 
ing notice of the death of our venerable friend, Norman L. Freeman, 
who for thirty-one years held the office of reporter to the Supreme 
Court of Illinois, in the course of which period he reported and pub- 
lished no less than 120 volumes of the decisions of that court. The 
venerable Judge Caton, who was one of the judges that first appointed 
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him to the office, in his work entitled ‘‘The Early Bench and Bar of 
Illinois,’’ did not hesitate to say that Mr. Freeman stood at the very 
head of the legal reportorial profession. If there was any sound criti- 
cism to be offered on his manner of reporting, it was that his head-notes 
were too long. But he balanced every consideration as between length 
and brevity, and adhered to his fullness of style, especially as he found 
that it gave satisfaction to the legal profession in Illinois. An author 
seeking to blend the statements of doctrine found in the decisions of 
the Supreme Court of Illinois into a textual page could generally do it 
better by using the syllabi of the reporter than by resorting to the lan- 
guage of the judge. This is indeed high praise. Mr. Freeman was 
noted for his hospitality. The members of the bar visiting the State 
capital were constantly entertained at his elegant home, presided over 
by his accomplished wife, and adorned by three graceful daughters, 
Mr. Freeman was a native of New York, and, if we remember rightly, 
spent his early years in Connecticut. Starting out in life, he went south 
to teach school, as more than one young man in the north did; and 
while so engaged in Kentucky, he married Miss Tranquilla Richeson, a 
daughter of an old and prominent southern family, and five children 
blessed their union, four of whom are still living. 


CoprricaTion: THe Ricut Way to Copiry.— Under a recent act of 
the legislature of the State of Ohio, Gov. McKinley has appointed a con- 
mission to revise and codify the insurance laws of that State. A curious 
feature of the statute was that the commission was to consist of four 
members: the State superintendent of insurance, the attorney-general, 
and a private member appointed from each of the two political parties 
casting the highest vote at the election last fall. Gov. McKinley is 
criticised for having appointed a lawyer as the Republican member, and 
an editor as the Democratic member. It has been suggested by journals 
opposed to his party that he did this to minimize the Democratic 
influence in the commission, — a suggestion which does not seem to be 
very well taken. If he had turned the matter around and appointed a 
lawyer for the Democratic member, and an editor for the Republican . 
member, then the charge would have been made that he had appointed | 
a Republican editor for the purpose of bullying the Democratic 
member, which would have been foolish. 


Tue Stratus or a Pusiic VEssEL IN Foreign Waters. — Hon. Alex. 
Porter Morse of Washington, D. C., communicates an article to the 
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Albany Law Journal,' discussing the right of a vessel cruising in the 
waters of another State to receive on board and protect political refugees 
fleeing from that State. The learned writer justifies the action of the 
commander of the Bennington in receiving General Ezeta and his com- 
panions on board, on the ground that the Bennington was a public, and 


D, 

he not a private vessel of the United States. Among other things he says: 

thor ‘For more than a century human beings, under these circumstances, 

s of have been received on English and American ships, and have been 

0 it held entitled, upon grounds of humanity, to at least temporary protec- 

lan. ‘ tion from sudden violence. They have been considered in such a situ- 

Was ation entitled to the shelter of the flag so long as the commanding 

tate officer or his sovereign regards them as ‘ political refugees.’ ’’ 

ver 

rs, 

ly, Power or Courts To THEMSELVES wiTH Proper Court 

rth Rooms.— We find the following in the Albany Law Journal :— 

nd The courts have suflicient power to compel the county authorities to furnish 

»a proper accommodations if they choose to exercise the power. The Supreme 

en Court of Indiana, not long ago, held that a court might order the person in 
charge of the elevator in the court-house to operate it during the sessions of 
the court, and on his refusal might direct the sheriff to take charge of the ele- 
yator. The court, it was held, could not be impeded in its functions by any 
other department of the government. The New York Tribune says that the 

of Supreme Court in that county has more than once exercised its power by 

I~ directing the sheriff to dispossess city officers from rooms in the court-house 


needed for court purposes. The Court of Common Pleas of Bucks County, a 
few months ago, had a controversy with the country commissioners, who took 
on themselves the appointment of men to take care of the court-house, manage 
the fires and clean the rooms. The court decided that it had the power to 
control the court-house, and it appointed two ‘“tipstaffs,’’ or court officers, 
assigning to one the duty of taking care of the court-house and its approaches 
and discharging the duties usually performed by janitors as to that part of the 
building used for court purposes. The other tipstaff was directed to attend to 
the fires and heating of the court and jury rooms to the exclusion, if necessary, 
of other parts of the building. 


The Indiana case above referred to is to the effect that a statute 
authorizing the circuit court to order repairs for the court room is notin 
violation of a constitutional provision prohibiting courts from exercising 
other than judicial functions ; since the power is inherent. This power, 
the court holds, can be exercised to the extent of making repairs, but 
it cannot be exercised to the extent of making such repairs as used to 
be made on our worn out ships of war, by rebuilding the ship, only 


1 50 Alb. L. J. 204, 
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retaining a portion of the ancient keel. A decree of the circuit 
court which orders the substantial rebuilding of a court-house, under 
the mere guise of repairing it, is void in the sense that it may be 
attacked collaterally in a proceeding to enjoin the work.! 


Custom-Hovuse Examinations at Nicut.— The secretary of the 
treasury has issued a circular to officers of customs and others con- 
cerned providing that a special license may be given to unload an. 
incoming vessel of passengers and their baggage at night in cases where 
it passes the quarantine station so late that it is not possible to discharge 


the passengers before sunset. The concluding paragraph of this cir- 
cular is as follows: — 


The compensation to inspectors assigned to this special service shall be 
distributed by the collector in proportion to the conditions of each case, but 


no inspector shall be paid for such special service exceeding two dollars 
and a half in any one case. 


There will be no difficulty in getting an abundance of ‘‘ volunteers” 
for this special service at the rate of $2.50 for each evening. In fact 
the ‘*‘ woods would be full’’ of volunteers if they were compelled to 
serve without pay. Itis easier to slip a twenty franc piece into the 
side coat pocket of a custom house inspector in the night than in the 
day time. It is notorious that bribery is the rule and honesty the 
exception among the vermin who fill those offices in the New York cus- 
tom house. It has come to pass that, in case of unattended female 
passengers, demands are made by the inspectors for money, as the 
consideration of letting them through without inconvenience, and if 
this demand is refused everything is thrown out, turned over, and 
exposed, with all the energy and insolence of which the case is suscep- 
tible. There is no custom service outside of Christian countries where 
the inspection of passengers’ baggage is managed so badly, so slovenly, 
and at the same time so corruptly as in New York. The whole country 
is disgraced by the nest of thieves which has hitherto controlled the 
politics of that city, and managed the greatest national custom-house. 


Epvucatinec THE St. Pavut Bar. — A learned friend has sent us a 
clipping from the St. Paul Pioneer Press, describing a scene in the 
court of Hon. John W. Willis, District Judge, who refused to appoint 


1 White County v. Gwin (Ind.), 36 N. E. Rep. 237. 
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a trust company as receiver of an insolvent estate, upon the application 
of all the counsel for the creditors save one, — an attorney who repre- 
sented some creditors in Chicago. The learned judge refused to make 
the appointment, on the ground that a corporation was not a proper 
person, so to speak, to discharge the duties of such an office. He, in 
its stead, appointed two reputable members of the bar, of his own 
selection, and required them to give bond in the sum of one hundred 
thousand dollars. This action stirred up so much ill feeling that it is 
said to have cost the judge a renomination at the hands of his political 
party. We do not know what comments an independent legal publica- 
tion is expected to make upon a matter of this kind, about which it can 
have no close information, and which it can only view from a long dis- 
tance. Upon the facts of the matter, there is nothing to indicate that 
the judge was guilty of any impropriety, although, in stating that he 
was obliged to educate the Ramsey County bar, he may have been 
guilty of a want of dignity. A good many lawyers believe that corpo- 
rations are not fit persons to act as receivers. They cannot be im- 
prisoned for contempt, and they are often hollow and fraudulent 
concerns whose assets do not afford a suflicient guarantee for the 
proper execution of such a trust. We have not yet reached the era of 
the failure of trust companies; but it is safe to predict that when they 
do begin to fail, many of them will be found as hollow and rotten as 
many of the life insurance companies have been. Some of the trust 
companies illustrate nothing better than the spectacle of a corporation 
practicing law. The circumstance that the judge was defeated of a re- 


. nomination by reason of the fact above stated, if such were the fact, 


puts a disgusting imputation upon the system of nominating judges by 
party conventions and electing them by a vote of the people. The 
very fact will tend to render his successor less independent, especially 
in dealing with trust companies. No well informed mind can be divested 
of the suspicion that the particular trust company used its influence, 
and probably its money, to defeat the renomination of one who, so far 
as appears, was a deserving and upright judge, guilty of no wrong. 


UnralrHruL INTERPRETATION OF STaTUTES. — Whenever judges resort 
to an unfaithful interpretation of statutes, wrenching the language 
used from its real and obvious meaning, they ought to be impaled upon 
the lance of professional opinion and held up to public reprobation ; and 
this would be done if the profession were really, in respect of intelli- 
gence and independence, worthy of its pretenses and traditions. In 
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that case such decisions as that of the Supreme Court of Michigan jn 
Kent County Agricultural Society v. Houseman,' would not escape pro- 
fessional and public censure. The constitution of Michigan contains 
the provision that ‘‘ no corporation, except for municipal purposes, 
for the construction of railroads, plankroads, and canals, shall be 
or created for a longer time than thirty years.’’* It is perceived 
that this language is negative and prohibitory; that the corpora. 
tions excepted from the prohibition are all distinctly named, and 
all belong to distinct and well understood classes. In the face of 
this prohibition, the Supreme Court of Michigan have held that a cor- 
poration organized for the ‘‘ promotion of agriculture and all its 
kindred arts,’’ in other words an agricultural fair association, is 
created for municipal purposes, within the meaning of the above excep- 
tions, and consequently that it might exist for a longer period than 
thirty years. The court went into the reason and policy of the consti- 
tutional prohibition, and held that it was intended merely to restrain 
the life of private corporations organized for pecuniary gain. The 
judge who delivered the opinion said that the word ‘‘ municipal ’’ had 
not a well defined and technical meaning ; that the statute must have a 
practical construction with a view to the evils intended to be prevented. 
To this it may be answered that no meaning which any lexicographer, 
or any well informed person, in speech or in writing, ever attached to 


the term ‘‘ municipal corporation,’’ would make it include a corporation _ 


organized for the purpose of promoting agricultural fairs. It did not 
occur to the judges that, in denying the real meaning to the language 
used, they were setting aside in part the constitution which they were 
sworn to support; because the legislature cannot destroy the constitu- 
tion. There was not a judge on the bench that did not know that the 
phrase ‘‘ municipal corporation,’’ in the constitutional provision, was 
never intended to include an agricultural fair; and a judge who does 
not know that he has no right to cut down a constitutional prohibition, 


by a mal-interpretation of plain and well understood words, is not fit 
to be a judge. 


practicing at the bar of New York City will remember a scene which 
took place some years ago in a court presided over (we believe) by 
Judge Van Brunt. The action was upon a policy of life insurance, and 
upon hearing the evidence the learned judge, perceiving that as matter 


1 81 Mich. 609. 2 Const. Mich. Art. 15, § 10. 


a Verpict: Power or THE Jury To Say No.— Lawyers 
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of law a verdict for the plaintiff could not be sustained, directed the 
jury to return a verdict for the defendant. Whereupon the clerk of the 
court drew up a verdict, and then, in the usual form of speech, called 
out to the jury, ‘‘Gentlemen of the jury, listen to your verdict as 
recorded. We, the jury, find for the defendant.’’ At which several 
of the jurors shouted ‘‘ No, no, no.’? According to the New York Law 
Journal, the same experience was duplicated in the court of Common 
Pleas of that city in a recent trial before Chief Justice Daly, where 
eight members of a jury, which had been directed to return a verdict 
for the defendant, signed a protest that the judge had taken the case 
from the jury against its wishes. The same journal recalls an anecdote 
of an early experience, as circuit judge, of Mr. Justice Jackson, now 
of the Supreme Court of the United States, where a jury refused, in a 
damage case for personal injuries, to obey the directions of the judge to 
return a verdict for the defendant. The climax was capped in a court 
of one of the northwestern States, where the judge directed a verdict 
for the defendant, in which three of the jurors refused to concur ; where- 
upon the judge cited them to show cause why they should not be punished 
for contempt, at the same time admitting that he could find no precedent 
for such a course of proceeding. It isnodoubt true that there is abso- 
lutely no precedent for punishing jurors who refuse to obey the direc- 
tion of the judge, though there are precedents for judges undertaking, 
through ignorance, to do almost any wild and hairbrained thing. There 
is, however, precedents more than 200 years old to the effect that jurors 
cannot be published criminally (and a proceeding of contempt of this 
nature is a criminal proceeding), for refusing to obey the direction of 
the judge. We have in memory, but without having the book at hand, 
an old case to be found in Vaughan’s Reports, more than 200 years old, 
where a criminal prosecution had been lodged against William Penn and 
others for holding a secret religious meeting, called aconventicle. The 
jury refused to convict, and an attempt was made to punish them for 
the contumacy, but Chief Justice Vaughan in a long opinion, and one of 
the first which tended to establish the independence of jurors, held that 
it could not be done. Incriminal cases, where under most American 
theories, jurors are nominally, at least, judges of the law as well as of 
the fact, it would be the wildest absurdity for the judge to attempt to 
punish a jury for refusing to convict; and the force of the principle is 
that he has no power over their verdict where they acquit. The old 
common law process called the appeal of murder by which jurors were 
punished, in prosecutions for murder, for refusing to return a verdict of 
guilty, has long been abrogated. And although juries may not in civil 
cases be, within any tenable theory, judges of the law, yet it is incom- 
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patible with the respect which is due from the bench to the jurors to 
attempt to force them to render a verdict against their wills. The judge 
will tell the jurors that there are cases where, giving to the evidence the 
fullest force in favor of one party or the other, it does not, as matterof 
law, authorize them to return a verdict in his favor ; that the case before 
them is such a case; that they will accordingly return a verdict for the 
other party. Then, if the jurors hesitate, they should be allowed to 
retire, and if they do not seasonably come in with a verdict in con- 
formity with the direction of the court, they should be discharged, a 
mistrial entered, and a jury impaneled composed of men who understand 
the subordination of the jury to the court. A much better way is for 
the legislature to change the rules of procedure so as to allow the judge, 
instead of making use of the jurors as dummies to return a verdict 
where they are not allowed to deliberate, and in the making of which 
they have no part whatever, to direct a judgment without the inter- 
vention of the jury. This is the suggestion of the New York Law 
Journal, and it is a good one; and we have no doubt that in the absence 
of a legislative authorization it would be competent for a court to take 
that course. 


Tue Puonocrarn as a Wrrvess Court.—We get the following 


from the Scientific American :— 


Inthe Chancery Division, London, Mr. Justice Stirling had this case before 
him. The action was brought by certain occupiers and leaseholders in Man- 
chester street, Manchester square, where one of the company’s central stations 
is erected, to obtain an injunction against the defendants on the ground of a 
nuisance caused by vibration. Mr. Graham Hastings, Q. C., and Mr. Beau- 
mont appeared for the plaintiffs, while Sir R. Webster, Q. C., Mr. Phipson 
Beale, Q. C., and Mr. Vernon Smith, represented the defendants, 

Mr. Graham Hastings, in opening the case, said the object of the injunction 
sought for was to prevent the continuance of the nuisance created by the 
defendant’s works. The nuisance was so material that the vibration conse- 
quent upon it made it intolerable to the occupants of the houses, or some of 
them, to dwell there. It seemed to be a most mysterious thing. Sometimes 
the vibration affected the top of the house, sometimes the bottom. According 
to the views of one gentleman, it arose from the fact that that part of the city 
of London was built on the bed of the river which once flowed over the locality, 
and the soil was of that character that it conveyed the vibration produced by 
the engines. It was said that this could be got rid of, but the learned counsel 
contended otherwise. The real defense, he contended, was that they had been 
doing all they could to abate the nuisance. Mr. Hastings proceeded to dilate 
upon the effects of the nuisance complained of, and quoted instances where 
families were shaken in their beds, and prevented from sleeping, clocks stopped, 
and to touch certain objects in the house caused the fingers to tingle, and 
alarmed the residents. 
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Professor Silvanus Thompson, in giving evidence, produced a phonograph, 
which was placed on the bench before his lordship to give a repetition of the 
vibration and jarring caused by the working of the defendants’ machinery in 
premises adjoining Marylebone Station. The phonograph had been set in 
various rooms in the houses affected, and witness produced it in support of his 
statement of the results of his examination of them. On the instrument 
being put in position on the ledge of the witness box, his lordship quitted his 
seat, and, walking to the end of his “ bench,’’ held the tubes to his ears. Ap- 
parently satisfied, his lordship, after listening for a minute or two, returned 
to his seat and made, as usual, a short note of the “‘ evidence.” 


Tue New Britiso Aurens Brit. — Lord Salisbury has introduced in 
the House of Lords, with the apparent assent of the Premier, a bill 
designed to prevent the outlying territories of Great Britain from being 
made the dumping-ground of the pauperism and criminality of other 
nations, as the United States has long been. It follows our statute upon 
the subject, by providing for inspection of immigrants at certain ports 


*to be designated by the government and excluding persons who are 


idiots, insane, paupers likely to become a public charge, or who are 
suffering from any dangerous, contagious or infectious disease. Upon 
this subject the Law Journal (London) has the following learned edi- 
torial : — 


Magna Charta contains! what has always been read as a statutory safe- 
conduct for foreign traders into England. It is also described by Coke, and we 
believe his view has never been disputed except by Lord Eldon in a debate in 
the Lords on one of the alien bills; and the right to expel aliens was in Ex 
parte Adams,? treated by the Privy Council as non-existent in English law. Be- 
tween Magna Charta and the French Revolution it was a matter of State policy 
to encourage the entry into England of foreign merchants and artificers, and the 


. policy was steadily pursued, with only occasional interruption, as in the reign 


of James I., by the strong jealousy of the English trade guilds, whose hostility 
is an earlier counterpart of the present attitude of trade unions; and during 
that period few or no cases of exclusion or expulsion, except of Papists, are 
traceable. Indeed, it was regarded as an established maxim of the English law 
that a foreigner could not be legally expelled or surrendered to the justice of 
his own State. The former was recognized by the elder Pitt, apparently on the 


' advice of Lord Camden,’ and there is also extant an opinion of Sir Fletcher 


Norton in 17694 to the effect that neither the laws nor the constitution allowed 
the surrender to Holland of a man accused of murder there. Upon the out- 
break of the French Revolution the absence of constitutional machinery for 
coping with objectionable foreigners was so far recognized that a series of 


1 Art. 30. 3 See 20 How. St. Tr. 1316, and Cal. 


21 Moore P. C. C. 160. St. Paper Hone, 1761, p. 43, No. 196. 
4 Cal. St. Pap. 1769, p. 466, No. 1177. 
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alien acts were passed,! and since that date there has been no serious assertion, 
except by Lord Ellenborough in debate in 1816, that the crown had any prerog- 
ative in time of peace to expel an alien. When the entry of the alien had once 
been allowed or effected, he would apparently have the same obligations in 
English law as any citizen, and an attempt to expel him could be combated by 
habeas corpus, as is done now in the United States, even under their stringent 
immigration acts. This want is recognized by the extradition acts as available 
to foreigners, and the plea of act of State is not one available as to any act 
done within the body of the realm .? 

On the expiration of the alien acts of George III., further legislation on the 
subject was for a while deemed needless, and the result is that the only act as 
to alien immigration is the mild and statistical 6 and 7 Wm. IV.* under which 
the names and addresses and number of immigrant aliens are ascertained. But 
the French Revolution and the Irish rising of 1848 led to the passing of the Alien 
act of 1848.4 This act has from time to time expired and been renewed. Its last 
re-appearance on the statute book was as a schedule to the Crimes act of 1882, in 
which position it was a fertile source of diplomatic difficulty with the United 
States. 

The acts of Geo. III. were directed against French revolutionists and emissa- 
ries of the Republic or Empire. Those of 1848 and 1882 were chiefly aimed at 


the Fenian propaganda. Since 1880 the British colonies have taken the further * 


step of passing exclusion acts, directed against the Chinese. The validity of 
these acts cannot be questioned, and no serious constitutional question was 
raised till the case of Chun Teeong Toy, which came to the Privy Council.5 
That case was ultimately decided on the construction of a colonial statute; but 
the judicial committee uttered an important obiter dictum against the existence 
of any right of action by an alien in respect of his exclusion from the colony. 
This dictum may be good law, but was uttered on insufficient provocation, and 
is not binding on the English courts; and it would be extremely unsafe for the 
executive to act upon it after the experiences of Admiral Walter in attempting 
to carry out in Newfoundland the treaty of Utrecht. Part I. of Lord Salisbury’s 
bill is, therefore, to be regarded as, if not creating, at least giving substance to 
the at present shadowy right of exclusion. 


Tue Ricut to Bart Arter Conviction: Power oF A JUSTICE OF THE 
Supreme Court or THe Unirep States on GRANTING A Writ or Error 
my A Cromnat Case To Direct THAT THE PRISONER BE ADMITTED TO 
Batt.— The curious complication has lately arisen in a criminal case 
tried before Mr. U. S. District Judge Parker, where a man named 
Hudson was convicted of an assault with intent to kill, and was sen- 


1 33 Geo. IIIL., c. 4; 45 Geo. LIL, c. $C. 11, 
155; 55 Geo. III., c. 54. 411 & 12 Vict., c. 20. 

* Walter v. Baird, 61 Law J. Rep. 560 Law J. Rep. P. C. 28; L. R. 
P. C. 92; L. R. 1892) App. Cas. 491. (1891) App.*Cas. 272. 
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tenced to a term of imprisonment. He applied for a writ of error to 
Mr. Justice White, of the Supreme Court of the United States, and the 
writ was granted, and the learned judge in his fiat proceeded to direct 
that bail should be taken by the court below in the sum of $5,000, but 
without directing any bond for the payment of costs. Judge Parker 
refused, notwithstanding the fiat, to take bail, and held that bail after 
conviction is strictly a matter of statutory right, and that, as there is 
no act of Congress authorizing the taking of bail after conviction, an 
order by the justice of the Supreme Court of the United States direct- 
ing that it be taken is merely void. Such a bail bond, so taken, he 
reasoned, would be a nullity, and the sureties would not be liable 
thereon, and the prisoner might safely escape without placing any 
burden on his friends who might become his bail. One of our learned 
contemporaries says that ‘‘a reading of Judge Parker’s well written 
opinion irresistibly induces the belief that Justice White has made a 
mistake in this matter and issued an order for which there is no warrant 
of law.”” We are not sufficiently clear upon the question to attempt 
at this writing to reverse either Mr. Justice White or Judge Parker. 
Our recollection of the rule and the practice in England is that bail 
after conviction is not a matter of right, but is a matter of discretion; 
and we remember a case where a man was convicted of the misdemeanor 
of engrossing the market in respect of some commodity, in the court 
of King’s Bench during the time of Lord Kenyon, and where the 
prisoner took a writ of error to the Court of Exchequer Chamber after 
conviction, and Lord Kenyon refused to admit him to bail pending the 
further hearing, in view of the odious opinion which he had of the 
offense of which the prisoner had been convicted. This was after the 
passage of the celebrated statute,’ called the Bill of Rights, to settle the 
succession of the crown and declare the rights of the subject, from 
which American constitutions have derived the celebrated clause that 
excessive bail shall not be required. The constitutions of most of the 
States contain the provision that ‘‘all prisoners shall be bailable by 
suflicient sureties except in capital cases where the proof is evident or 
the presumption great; but there is no such provision in the constitu- 
tion of the United States. Therefore, it is probably a sound view, not 
quite as Mr. District Judge Parker puts it, that there is no right to bail 
after conviction in a Federal case, because Congress has not established 
the right, but that the right to bail after conviction is a matter of judi- 
cial discretion, under the principles of the common law, either in the 
court in which the conviction was had or in the court granting the writ 
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of error. Such being the principle, it is difficult to say how a single 


judge, not being a court, acquires the right » admit a prisoner to bail 
without statutory authority. 


IMPEACHMENTS BEFORE THE UniTED States SENATE. — From an inter- 
esting article on this subject in the Law Student’s Helper, it appears that 
but seven impeachments have been made by the House of Representa- 
tives before the Senate in our national history. The first was that of 
Senator Blount of Tennessee, charged with a political conspiracy. He 
was expelled the Senate, and put under bond for trial, but on his 
trial was acquitted, on the ground that he was not a civil officer of the 
United States, within the clause of the constitution relating to impeach- 
ment. The next was John Pickering, Federal district judge for New 
Hampshire, who was successfully impeached for drunkenness and pro- 
fanity on the bench, by a party vote, his defense being insanity. The 
third was the unsuccessful impeachment of Samuel Chase, a justice of 
the Supreme Court of the United States, and one of the signers of the 
Declaration of Independence. Although he was guilty of outrageous 
conduct on the bench at circuit, his impeachment appears to have been 
a political affair, managed by John Randolph. In fact, it was the 
political impeachment of a political judge. Next was the impeachment 
of James H. Peck, Federal district judge for Missouri, for the oppres- 
sive treatment of an attorney. He was acquitted, but his trial resulted 
in the passage of the celebrated Federal statute of 1831, defining and 
limiting the power of the courts of the United States to punish contempts. 
The statute defines what contempt shall consist of, but it is unfortunate 
in leaving the extent of the punishment, as it was before, to the discre- 
tion of the court. In that regard it ought to be amended. Next was 
West H. Humphreys, Federal district judge for Tennessee, author of 
Humphreys’ Tennessee Reports. His impeachment was successful. In 
1862 he accepted office under the Southern Confederacy, while forgetting 
to tender his resignation of his office under the United States; and the 
object of the impeachment merely to remove him legally, so that his 
successor could be appointed. One of the witnesses against him was 
Andrew Johnson, who, as president of the United States, was the next 
subject of an impeachment trial, which took place in 1868, and which 
failed of a conviction because four of the Republican senators, Grimes 
of Iowa, Henderson of Missouri, Ross of Kansas, and (we believe) 
Fenton of New York, broke their party allegiance under a feeling of 
responsibility as judges, and voted for acquittal. The last case was 
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that of Gen. Wm. W. Belknap, a gallant soldier who had been appointed 
secretary of war by President Grant. His wife was a fashionable 
Kentucky lady, and they were consequently unable to live within the 
salary of a cabinet officer. Drifting along with the corruption of those 
times, he fell into some irregularities, consisting, we believe, in the sale 
of Indian traderships, and when discovered, he promptly tendered his 
resignation to the president, which was as promptly accepted. Never- 
theless, impeachment proceedings were prosecuted against him, which 
failed of success on the ground on which his defense was predicated, 
that there is no jurisdiction to impeach after a man is out of office. 
The writer heard the late Justice Miller say, concerning this last im- 
peachment, that when a Republican office holder was caught in some 
delinquency, his associates immediately turned against him and endeav- 
ored to cast him out ; but that whenever a Democratic office holder was so 
caught, his political associates surrounded him and defended him to the 
last, — an expression which was ill taken, or ai least greatly exaggerated. 


Tue DirFerRENcE Between A FRENCH AND AMERICAN TriaL.— The 
trial of Santo illustrated the good and bad features of an inquisitorial 
trial under the continental system as practiced by some of the French 
judges. As is well known, the presiding judge is furnished with a 
document called a proces verbal, which has been gotten up by an officer 
performing the functions of our prosecuting attorney, and which con- 
tains the whole history of the accused from his cradle down to the 
commission of the offense charged against him. With the informotion 
contained in this precious document under his eye, the president of the 
court proceeds with what is called the IJnterrogatoire, which is an 
inquisitorial examination of the prisoner, often consisting of all sorts of 
bullying and brow-beating questions, mixed in with slurs, accusations, 
and beastly innuendoes. It should seem that, in a great State trial, a 
French judge might rise above the disgraceful incidents of this business ; 
but the trial of the miserable wretch who assassinated the president of 
France exhibited all the contemptible features of a French trial. Every- 
thing was done that could be done in the Interrogatoire, to cast con- 
tempt upon the prisoner in the minds of the listening jurors. He was 
even asked whether, when at school, he had not played truant and taken 
no prizes; and whether when a boy in a religious procession, he had 
not appeared clad in sheepskin representing John the Baptist; and the 
president of the tribunal descended to the beastly sink of degradation 
of bringing out the fact that the prisoner was not unacquainted with the 
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opposite sex, since he had been an inmate of an hospital afflicted witha 
questionable disease. Degradation could sink no lower ; disgrace could 
go no farther; and the court that represented the sovereignty and 
dignity of the French republic, placed itself beneath the coarsest scoffs 
and grunts of contempt. 

But the prisoner was convicted. How could that be otherwise when 
he was taken red-handed, and steadily avowed his crime and exulted in 
it. The execution of the sentence was not delayed several years by an 

appeal, as would have been the case in this country, and then bya 
Federal habeas corpus after the affirmation of the judgment in the State 
appellate court; or possibly, by a Federal writ of error, as in the case 
of Kring, the Missouri criminal who shot two bullets through the body 
of the wife of his benefactor, killing her and the unborn babe in her 
womb, because she refused to desert her husband and become his 
mistress. This last case presented the spectacle of three or four suc- 
cessive trials, and finally of a succession of appellate proceedings in which 
Jive judges succeeded in reversing thirteen ; with the denouement that the 
miserable wretch, some eleven years after his crime, was released on 
bail and died in bed like an honest Christian. 

Or we might contrast the Santo trial with a farce that recently took 
place in California. During the recent railway strike, some miscreants 
among the strikers sawed partially down the timbers of a railway bridge 
and thereby precipitated into a slough a train loaded with troops, killing 
the engineer and five soldiers. The men who were arrested for the crime 
were brought before a magistrate for a preliminary examination. This 
examination had all the incidents of a judicial trial. It lasted five or 
six weeks, and was characterized by that plethora of examination, cross- 
examination, speech-making and windjamming which is so characteristic 
of judicial procedure in some parts of our country. At the end of this 
attenuated and noisy farce, one of the prisoners was held, and others 
admitted to bail. They have been indicted by a grand jury, and the 
same farce will now be gone over with again, before an ordinary jury, 
to determine whether they shall be punished or no. The preliminary 
proceeding was merely for the purpose of determining whether they 
could be held in custody or not, to await the action of the grand jury. 
When the trial on the main question of guilt or innocence takes place, 
if there is a conviction, the prisoners will stand up and receive sentence. 
One of them will possibly be sentenced to be hanged on a date named. 
The sentence will be a complete farce ; for he will appeal and postpone 
its execution for a long period of time. The result will be that if the 
murderer or murderers are finally punished, it will be so long after the 
fact that the public will have forgotten all about it, will have ceased to 
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have an abiding sense of its atrocity, and will look upon them as 
martyrs. 

Our civil procedure possesses the same characteristics as our criminal 
procedure, except in equity and admiralty, where we have no juries. . 
A case was tried recently in San Francisco before a judge of the 
Superior Court sitting as a Court of Probate, and the sole question was 
whether a document which had been propounded as the will of a 
wealthy decedent, was genuine or a forgery. The trial lasted many 
weeks, and the newspapers were full of it all the time, illustrating it 
with portraits of the judge, the parties to the suit, the counsel, and 
even the witnesses. The daily papers seemed to vie with each other 
in publishing extravagant and exaggerated reports of the trial. It was 
stated one day that the mother of the child in whose favor the alleged 
will had been made, and who, if it was « forgery, had perpetrated it, 
threw a law book at the head of one of the counsel. Such a thing 
never took place. She simply dropped a book indignantly upon the 
table. It was also stated that the counsel for‘the proponent, in his con- 
cluding speech, got down on his knees and prayed before the jury. 
The fact was that, while he indulged in the most extravagant and 
emotional oratory, illustrating the profound weakness of jury trials, he 
never got down on his knees and prayed. Why should these outra- 
geously false statements be made in the daily papers? We have been 
told by men professing to know, that in cases involving large amounts 
of money, it is a regular part of the machinery of justice in San Fran- 
cisco to subsidize the newspapers to make daily reports of the trial, 
favorable to the party paying the money to them. This is not generally 
done by the lawyers, nor is it to be believed that it is generally done 
by their advice. Itis done by the clients, and in most of the cases the 
lawyers are innocent of it. In the particular case to which we allude 
the character of the counsel employed thoroughly forbids the suspicion 
that they could have been a party to any such proceeding, assuming it 
to have taken place. 

This last case fixes a striking characterization upon the system of 
trial by jury. The judge,—a most upright and capable judicial 
officer, charged the jury that there was nothing before them to decide, 
except the naked fact whether the document before them was genuine or 
a forgery, and that they had nothing to do with any other question 
which had been raised before them. Notwithstanding that, the fore- 
man of the jury, supported by one other juror, voted on every ballot 
to ‘‘ give the boy $50,000.’’ If the system of unanimous verdicts, 
which obtains at common law and in most of the States, had prevailed 
in California, there would have been a mistrial, and the tedious farce 


ith a 
ould 
and 
offs 
hen 
lin 
an 
ya 
ate 
dy 
ier 
his 
ch 
1e 

k 

S 

4 


900° 28 AMERICAN LAW REVIEW. 


would have been re-enacted at a subsequent term of the same court, 
But as three-fourths of the jury were able to return a verdict, they 
found that the will was a forgery, about which there could not be the 
_ least doubt in the mind of any fair person who followed the evidence, 
The prejudicial effect of newspaper comments on a pending trial, 
upon the minds of a jury, has been recognized by the Supreme Court 
of California in the recent case of People v. Stokes,' where it was made 
to appear that the jury in a criminal case, after being charged and 
after having retired to deliberate, read certain newspaper statements 
to the effect that ‘‘ two men would hang the jury,’’ that their identity 
was known to the public, and that attempts had been made to corrupt 
the jury. It was held, and that justly, that the conviction must be set 
aside and a new trial granted. 


‘*Maeniricent JuprciaL an address recently 
delivered before the Law School of Yale University, ex-Governor Russell, 
of Massachusetts, dilated upon the manner in which the constitution 
of the United States had been expanded by judicial interpretation. By 
eight words, he is reported to have said, it established our admiralty 
and maritime jurisdiction, which, ‘‘ by magnificent judicial evolution,” 
has broadened the original English idea, until jurisdiction extends over 
the ebb and flow of the tide, so as to cover every lake or navigable 
water within our continental domain. The eight words to which ex- 
Governor Russell refers are evidently the following, enumerating the 
eases to which the judicial power of the United States shall extend: 
‘*To all cases of admiralty and maritime jurisdiction.’’?? We are 
becoming quite accustomed to this ‘‘ magnificent judicial evolution,” 
by which the Federal court of last resort creates for itself a jurisdiction 
as a law-making body, much larger than that which the constitution has 
conferred upon Congress. The admiralty and maritime jurisdiction 
created in the eight words above quoted, has not only been 
extended to our inland rivers, but also to the great lakes which are not 
connected with the external seas by any natural navigable waterways, | 
by a grossly unfaithful interpretation, which makes the words ‘high 
seas’’ employed in the constitution and in a Federal statute, mean the 
Great Lakes.? The only grant of power in the constitution to Congress 
to enact statutes defining and punishing offenses of a maritime charac- 
ter, is the following: ‘‘ To define and punish piracies and felonies 


1 37 Pac. Rep. 207. 3 United States v. Rodgers, 150 U.S. 
2 Const. U. S., art. 3, § 2. 249. See 28 Am. Law. Rev. 304. 
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committed on the high seas, and offenses against the law of nations.’’? 
There is an indirect grant in the clause of the same section, which 
confers upon Congress the power to regulate commerce with foreign 
nations, coupled with the more general grant in the same section, of 
power ‘*to make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers,’’ etc. It is upon these 
two latter grants of power that the elaborate statute for the protection 
of merchant seamen, referred to in our last number,? is understood to 
rest. We believe that it is competent for Congress, under these two 
clauses of the constitution, to enact a statute defining and punishing 
felonies and other offenses committed upon vessels navigating the 
Great Lakes, except in case of vessels plying between ports in the same 
State, and not touching at ‘ny port in another State, or in the 
Dominion of Canada. But Gongress has not seen fit to exercise 
such a jurisdiction. Nevertheless, the Supreme Court of the 
United States, by a gross mal-interpertation, enlarging a criminal 
statute contrary to the fundamental rule that it is to be inter- 
preted strictly, makes a statute defining and punishing offenses upon 
the high seas and their connecting waters, applicable to the interior 
lakes: thereby enacting an ex post facto law, punishing a man for an 
offense which was no offense against the United States until after the 
fact, when the Supreme Court declared it to be such. We regret to 
find as able a lawyer as Hon. Alfred Russell, of Detroit, applauding a 
decision from which our law must now derive the expression, ‘* the 
high seas of the great lakes.’”” That able lawyer, in an address before 
the American Bar Association, published in a former number of this 
Review,®? made a vigorous protest against the seizure, by the Supreme 
Court of the United States, of an enormous jurisdiction belonging to 
the courts of the States, under the pretense that a corporation is a 
‘‘ citizen ’’? within the meaning of the Federal constitution and judici- 
ary act. We use the word pretense deliberately. It is a word which 
that court had more than once, and justly, applied to State legislation, 
and it may be applied to the decisions referred to with the clearest 
justice. While Mr. Russell continues to exert himself to induce Con- 
gress to repeal the jurisdiction which the court has usurped, he applauds 
the astonishing seizure of criminal jurisdiction which it has lately made, 
under the pretense that the Great Lakes are high seas within the meaning 
of the constitution and the criminal statute there under consideration.* 


1 Const. U. 8S., art. 1, § 8. 4 See Mr. Russell’s article entitled 
2 28 Am. Law Rev. 775. “ High Seas’? in the Mich. Law 
3 25 Am. Law Rev. 776, 795. Jour. for March, 1894. 
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Some passages of that argument deserve to be noted, because they 
show the specious foundations on which this obvious mal-interpre- 
tation is made torest. ‘‘ Cadillac, the founder of Detroit, had reported 
to his government, in 1701, that these bodies of water were seas.’’ ! 
He never made any such report. There is no such word as ‘‘ sea”’ or 
‘*seas’’ in the French language. Our word, ‘‘ sea’’ is not derived from 
any word in that language. ‘The French word ‘‘ mer’’ is the word used 
in that language to designate what we generally call a sea, or the sea, 
It is a corruption of the Latin word ‘‘ mare,’’ and, like the word from 
which it is corrupted, it is applied equally to an inland and an external 
sea. It is the feeblest catching at straws to search for the meaning of 
merely analogous words in foreign languages, which have no etymolog- 
ical connection with the word in use in owr own language which we are 
seeking to interpret, in order to find out its meaning. Mr. Russell 
could have done better by going to the German language where he 
would have found the word ‘ see’’ applied to inland lakes which have 
no navigable outlet, such as Lake Constance in German Switzer- 
land, which is called Boden See. The question is, in what sense 
did the makers of the constitution use the words ‘‘ high seas?” 
Clearly they used them in the sense in which they are used in 
the British statutes, in British legal judgments, and in approved 
British writings relating to maritime subjects. And there is no 
warrant in the historical use of the expression for the interpretation 
which the Supreme Court puts upon it This is clearly shown by Mr. 
Justice Gray in his dissenting opinion,— a judge whose opinion on 
such a question is probably worth more than that of any other member 
of the bench, because he unquestionably surpasses every other mem- 
ber of the bench in technical legal learning. Mr. Justice Field, in 
giving the opinion of the court, indulged in a felicitous quotation from 
Virgil as to the Mediterranean Sea. Virgil was a Latin poet. He 
wrote before the English language had come into existence, and before 
any such expression as ‘‘ high seas’? was known to mankind. The 
water to which he referred is strikingly different from our inland lakes, 
in respect of the fact that, as a matter of physical geography, it is 
essentially a part of the Atlantic Ocean. It is upon the same level. 
It is connected with it by a strait thirteen miles wide. The water flows 
outward at the surface of this strait into the Atlantic, and inward at 
the bottom of it. It is the common highway of all nations, without 
any treaty or treaties making it so. A quotation from a Latin poet who 
wrote in the time of Julius Cxsar is just as good an argument as there 


1 3 Mich. L. J. 58. 
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is in the whole opinion. We say this with the most unfeigned respect 
for the author of that opinion, and for his great and eminent judicial 
services. ‘The same course of reasoning would make Great Salt Lake, 
or Lake Tahoe, or any inland lake that can be navigated, the ‘‘ high 
seas,’’ although you can throw a stone across it. Mr. Russell describes 
the opinion of Mr. Justice Field as broad and statesmanlike. It is very 
true that it is broad. It 1s also true that it would have been statesman- 
like if he had been acting as a statesman instead of a judge. If he 
had stood on the floor of the Senate of the United States, advocating 
the passage of a bill defining and punishing offenses committed on ves- 
sels engaged on the Great Lakes and the inland waters of the United 
States, in interstate or foreign commerce, he could have made states- 
manlike arguments in favor of it. But the argument that the Great 
Lakes are high seas would have been as little statesmanlike as it was 
judicial. But Mr. Justice Field, when he wrote the opinion of the 
court establishing that principle of interpretation, was not sitting as a 
statesman and he was not making laws. He was merely a judge, and 
his office was faithfully to say what the framers of the constitution 
meant when they used the words ‘‘ high seas.’’ And how he could say, 
and make himself believe, that they meant the Great Lakes, passes 
understanding. It remains, as declared by Mr. District Judge Brown, 
‘too clear for argument that the Great Lakes are not ‘ high seas.’ ’’! 
If lawyers of the splendid ability of Mr Russell would exert themselves 
in bringing about beneficent changes in our Jaw through the action of 
the political department of the government, instead of applauding 
judicial usurpations and misinterpretations, thus assisting in educating 
the judiciary into a sort of second congress, exercising their legislative 
funetions without public observation in accidental litigations, their 
course would be wiser and more patriotic. 


Issuinc A Writ or PROHIBITION TO A ConsTITUTIONAL CONVENTION. — 
The extraordinary antics which ignorant judges can exhibit was illus- 
trated last summer by the fact that a justice of the Supreme Court of 
New York, issued a writ of prohibition to the constitutional convention 
in session in that State, commanding them ‘‘ to desist and refrain from _ 
any further proceedings in the matter of proving, examining, inves- 
tigating, deciding or judging upon the qualification or election of 
Herman F. Trapper, or abridging or intermeddling with the rights 
or privileges of said Herman F. Trapper, as a member of said 
convention or as a delegate of said convention.’’ When the writ 


1 Ex parte Byers, 32 Fed. Rep. 406. 
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was received by the convention a special committee was appointed 
to report upon the subject. They filed a report which, together with 
a very learned report of a sub-committee of theirs, consisting of Louis 
Marshall, Charles H. Truax, and Elihu Root, was published in full in 
the Albany Law Journal.! The conclusion of the committee was that 
the people had conferred upon the convention the exclusive authority 
and charged it with the duty of judging of the qualification and election 
of the person in question; that the members of the convention, by 
accepting the office, and by their oaths of office, had bound themselves 
to perform the duty of passing upon his election ; and that no course 
was open to them but to proceed with the proper performance thereof. 
And, believing that the granting of the writ was the result of a mis- 
apprehension, they recommended that the views of the convention 
thereon be transmitted to the Supreme Court with a respectful protest 


against its assumption of jurisdiction; all of which we suppose was 
done. 


Frrenpty INTERFERENCE INTO THE Domestic Arrars or OTHER 
Countries. — An English society, organized in response to the appeals 
of Miss Ida B. Wells, a colored woman who has been lecturing in that 
country on the subject of the lynching of negroes in the United States, 
having started the project of sending a committee to this country to 
investigate the subject, the New York World, with its usual enterprise, 
succeeded in procuring ‘‘ interviews ’’ on the subject with the governors 
of most of the southern and some of the northern States. These 
governors, with one or two creditable exceptions, joined in the fiercest 
denunciation of the proposed visit. In the opinion of Gov. Northen, of 
Georgia, it was ‘‘ a gross impertinence.”? In that of Gov. O’Ferrall, of 
Virginia, it was ‘‘ brass and impudence.”’ In that of Gov. Fishback, 
of Arkansas, it could only ‘‘ excite ridicule as well as resentment.’’ In 
that of Gov. Matthews, of Indiana, ‘* it should be regarded as a meddle- 
some interference, wholly unwarranted, and not deserving of even cour- 
teous or tolerant treatment by our people.’’ In that of Gov. Sheldon, 
of South Dakota, ‘‘ We can take care of our own affairs, without the 


aid of English Pharisees. If I were the governor of a State which they . 


propose to investigate, they would get scant courtesy.’’ In that of 
Gov. Shortridge, of North Dakota, ‘‘ The English had better attend to 
their own business. America will not tolerate foreigners meddling with 
our home affairs.’”’ In that of Gov. Pennoyer, of Oregon, ‘*The 
English are running the present National Administration as to its finan- 
cial policy, and are thus emboldened to further impudence. It is all 
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wrong, but just now the English appear to be running our government.”’ 
In that of Gov. West, of Utah, ‘‘ We are fully capable of managing our 
own affairs, without interference from any quarter, and are entirely 
willing to permit full occupation to our English cousins in attending to 
their own business.’’ In that of Gov. Stone, of Mississippi, ‘‘ its at- 
tempts to meddle with the affairs of any part of the United States are 
pitifully puerile and utterly disgusting.’’ In that of Gov. Turney, of 
Tennessee, ‘‘ If this is a representative delegation from England, which 
Iam inclined to doubt, rather thinking they are a set of cranks, I think 
they had better purify their own morals before coming among a better 
people. England has had some experience interfering in American 
affairs and went off worsted. Itis about time they were letting us alone 
and profiting by past experiences.’’ In that of Gov. McConnell, of 
Idaho, who last summer so frantically implored the President to send 
troops to assist him in preserving law and order in his own State, ‘‘ as 
the President was taking his cue from England, it might be possible that 
the committee was coming on his invitation or that of the Secretary of 
State.’’ In that of Gov. Renfrew, of Oklahoma, ‘‘ This meddling with 
our affairs by English committees is an insult to our institutions that 
should be resented in such a manner that royalty may understand there 
are wrongs nearer home to be righted.’’ In that of Gov. McCorkle, of 
West Virginia, ‘‘The sending of an English committee is a piece of 
intermeddling with our affairs not to be excused. The South is 
always, in a proper case, ready and willing to give full hearing of its 
affairs to a competent tribunal, but certainly it does not require an 
English committee in that light.”” In that of Gov. Stone, of Missouri, 
“The coming of the English committee, of which you speak, to investi- 
gate lynchings in the United States, is an exhibition of superb cheek, 
but I am sure that I do not object if the committee shall be guided by 
3 genuine desire to know and tell the truth.’’ In that of Gov. Altgeld, 
of Illinois, ‘‘ Possibly the English committee may do some good in the 
south. If it does, then the southern people should return the compli- 
ment and send a committee to Ireland and stop the outrages there.’’ 
Gov. Hogg, of Texas, and Gov. Tillman, of South Carolina, among all 
the governors interrogated, appear to have been alone in returning con- 
siderate responses. In the opinion of Gov. Hogg, ‘‘ Neither moral nor 
political sentiment nor law will prohibit Englishmen or other people 
from freely and fully inquiring into supposed race troubles or other 
questions in Texas.’’ In that of Gov. Tillman, ‘‘ The Englishmen are 
welcome to come to South Carolina and learn the truth. They can’t 
investigate us in New York. I will afford them every facility to get at 
facts.” 
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The offense which the American governors thus so strongly resented 
and denounced, is merely of a piece with what American politicians, of 
all parties, including some of those same governors, have been doing in 
regard to British affairs for the last quarter of a century. It has been 
the constant habit to hold meetings in this country, presided over by 
governors of States, members of Congress, and even by judges, to 
express sympathy with the efforts of the Liberal party in England to 
establish what is called Home Rule in Ireland. When Mr. Gladstone 
was in power in 1886, meetings of this kind were held all over our 
country, and the proceedings telegraphed to him, encouraging him and 
his party followers in the line of policy which he was pursuing toward 
Ireland. Atone of the greatest of these meetings, held in the city of 
New York, Governor Hill, the governor of the first State in the Ameri- 
can Union, presided. 

The truth is that it is the habitual practice of the Anglo-Saxon race 
to thrust their meddlesome nosesinto the affairs of other peoples, and at 
the same time to resent any meddlesome interference with their own 
affairs. England forced China, at the cannon’s mouth, into trade rela- 
tions with her ; and the appearance of an American fleet in the waters of 
Japan at the same time, induced that country to throw open its doors 
to commercial intercourse with the western nations. Behind the English 
fleet which bombarded the forts on the Peiho river and forced the Chinese 
to open their ports to commerce with them, sneaked an American diplo- 
matic with the draft of a treaty in his carpet bag, which the Chinese 
government quickly and submissively agreed to. If the English and 
Americans had kept out of China, the difficulty which the British Colonies 
and the American republic have had in excluding Chinese emigrants 
from their shores, would never have arisen, because the Chinese people 
never would have heard either of the British colonies or of America. 
Then a number of English and American zealots have planted missions 
wherever they could in China to break down one superstition and set up 
another. If the Chinese were to attempt to plant similar missions in 
our country, to convert us Christians to their heathenism, they would 
receive worse treatment than the denunciations of the American gov- 
ernors extended to the members of the English Lynching Committee. ° 
We have busied ourselves very much of late with Russian affairs,— 
especially since the publication by Mr. Kennan of the horrors of Siberian 
prisons,— neglecting the outrageous manner in which our own State 
prisoners are often treated, and forgetting that, with more than 6,000 
annual homicides, and nearly 300 lynchings, we are fast ceasing to be a 
people that deserve the name of being governed by law. 
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LIABILITY OF THE STOCKHOLDERS OF THE CENTRAL Paciric 
Company.— Referring to our observations on this subject in our last 
number,! a learned friend, in no way connected with the Central Pacific 
Railroad Company, or with the Southern Pacific Company, calls our 
attention to the following facts: 1. That under the construction of the 
provision of the constitution of California of 1849 quoted by us, fixing 
the liability of stockholders in corporations, made by the Supreme 
Court of California, the liability attaches only to those who were stock- 
holders at the time when the debt was created, as in the case of partners, 
and that this is now declared by statute.? 2. That there is a short 
statute of limitations in California applicable to the liability of stock- 
holders, under which no liability exists unless the action to charge the 
stockholders is brought within three years — not from the date of the 
maturity of the contract of the corporation — but from the date of its 
inception; and he points out that the liability of the stockholders of the 
Central Pacific Railroad Company, which was created by contract 
between that company and the United States in the year 1864, was 
terminated by this statute of limitations three years afterwards. The 
statute referred to is section 359 of the Code of Civil Procedure of 
California, and reads as follows: ‘‘ This title does not affect actions 
against directors or stockholders of a corporation to recover a penalty 
or forfeiture imposed, or to enforce a liability created by law; but such 
actions must be brought within three years after the discovery by the 
aggrieved party of the facts, upon which the penalty or forfeiture attached, 
or the liability was created.’’ The Supreme Court of California, ignor- 
ing the constitutional provision, have held that this statute is to be 
literally applied, and that it operates to destroy the security in favor of 
corporate creditors created by the constitution, namely, the liability of 
stockholders, where the debt has more than three years to run before 
its maturity. In other words, although the constitution of the State 
makes the stockholders primarily liable as partners, and not as guaran- 
tors or sureties, with the exception that they are not liable for each 
other, for the debts of the corporation, to the extent of each one’s pro- 
portionate share, yet it is competent for the legislature to destroy the 
recourse against the stockholders thus created by the constitution, by 
enacting a statute of limitations under the operation of which the right 
of action is barred before it has accrued.* The counsel employed in 
the case where this remarkable holding was made seem to have drawn 
the attention of the court to the obvious conclusion that a right created 
1 28 Am. Law Rev. 780. leased by any subsequent transfer of 


2 Cal. Civ. Code, § 322. Thestatute stock.’ 
adds: ‘* And such liability is not re- 8’ Hunt v. Ward, 99 Cal. 612. 
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by the constitution could not be thus whittled down and destroyed by 
the legislature; but the court slurred it over in a disgraceful manner, 
If this is a correct interpretation, then this provision of the code of 
Califorria is a striking illustration of the slipshod legislation involved in 
the wholesale adoption of the legislature of California, in the year 1872, 
of a code which had been prepared by commissioners appointed under 
an act of the legislature of New York, and which was an attempt to 
codify the statute and case-made law of that State. The farce of merely 
enacting such a code, and probably without reading it, and certainly 
without considering its relation to the constitution of California in the 
particular indicated, has resulted in the conclusion that a debt may be 
barred by a statute of limitations before the time arrives when the 
creditor may bring an action thereon. The decision of the Supreme 
Court of California is nakedly to the effect that it is competent for the 
legislature to enact statutes of limitation which shall destroy debts be- 


fore they mature. Such a statute would be clearly void, either in its 


operation to existing or to future contracts; and it would be void be- 
cause it destroys the obligation of the contract which the parties have 
created for themselves. 

But the legislature of California have enacted no such statute. The 
decision is a stolid misinterpretation of the ordinary sense of the 
statute. The true reading is that ‘‘such actions must be brought 
within three years after the discovery by the aggrieved party of the 
facts upon which * * * the liability was created.’’! The entire 
proviso was plainly intended as a qualification applicable to cases 
where the directors or stockholders are made liable by a statute for 
frauds upon creditors in wrecking and mismanaging the corporation, 
and it was intended to fix the limitation within which the aggrieved 
person, whether the corporation itself, or its receiver, or other legal 
representative, or a creditor, — must proceed after discovering the facts 
upon which the statute predicates the liability. 

But, assuming that the legislature of California possesses the power 
thus to destroy the constitutional rights of its own citizens, it cannot 
thus destroy the contract rights of the United States with its own 
citizens ; and this for two reasons: 1. Statutes of limitation do not run 
against the sovereign power ; and even if a statute of limitation enacted 
by the legislature of a State were so framed as to run against and con- 


1 In the opinion of the California holders of a corporation * * * to 
court (99 Cal. at p. 614) the statute is enforce a liability created by law; but 
deliberately garbled so as to make it such actions must be brought within 


read as follows: ** This title does not threeyearsafter * * * theliability 
affectactionsagainst * * “ stock- was created.” 
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clude the State, it is not competent for the legislature of a State, by the 
enacting of such a statute, toconclude any right of action possessed by 

the United States in its own courts; and under the Federal law the 

right of action possessed by the United States against the stockholders 

of this railroad company is a right of action in one of its own courts, 

namely, in the Circuit Court of the United States.1 2. The debt under 

which the stockholders of the Central Pacific Railroad Company 

become liable, was contracted in the year 1864, and this statute of 

limitation first appeared in the State of California in its code of civil 

procedure, which did not take effect until the first day of January, 1873.? 

It is needless to suggest, laying all other considerations out of view, 

that it was not competent for the legislature of California to enact a 

statute of limitation which could operate to destroy an essential part of 
a contract already existing between the United States and a corporation 
created under the laws of California. The United States extended the 
credit to the Central Pacific Railroad Company, an existent corporation 
created by the legislature of California, in view of the security afforded 
by a provision of the constitution of California, making its stockholders 
liable for its debts. Whatever might be the view as between private 
suitors, we submit that the United States is not bound by the con- 
struction subsequently placed upon this constitutional provision in 
cases between private litigants by the Supreme Court of California. 
The Supreme Court of the United States have held that the provision of 
the constitution of the United States, that no State shall pass any law 
impairing the obligation of contracts extends to any act of the State to 
which the State gives the force of law, and may include a judicial 
decision as well as an act of the legislature. Beyond all question, then, 
a contract made between the United States and a corporation of the 
State of California, on the faith of a provision of the constitution of 
California which, under a well settled principle, is deemed to enter 
into and form a part of the contract, could not be impaired by any sub- 
sequent decisions of the Supreme Court of California, even if they were 
pronounced upon that particular contract,— still less when they are mere 
judicial declarations of the meaning of the constitutional provision and 
of a statute enacted under it, in their application to contracts between 
other parties. The rule of comity by which the Federal courts follow 
the decisions of the highest State judicatories in the interpretation of 
their own constitutional ordinances and statutes, cannot be made to 
extend so far as toallow them conclusively to settle the meaning of a con- 
tract existing between one of their corporations and the United States. 


1 Rev. Stat. U. S., § 629, sub-secs. 2 and 3. 2 Cal. Code. Civ. Proc, § 2. 
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We have been charged in this connection, with seeking, by a discus- 
sion of legal questions which must be settled in the judicial courts, to 
prejudice the decision of those courts in advance. We disclaim any 
such intention, even if it were possible. Perceiving a clear purpose in 
certain quarters to give away what seem to be the plain and obvious 
rights of the government, we have simply felt it our duty to call the 
attention of lawyers and legislators to the fact that the government has 
a prima faciecase. Weare not trying the case in advance of the courts, 
nor anticipating any of the possible defenses that may be interposed. 
There is no danger that the legal rights of both parties will be impar- 
tially administered, if a case, properly prepared, ever reaches the 
Supreme Court of the United States. The danger is that such a case 
will never be properly prepared. The members of this corporation will 
expend money in corrupting members of Congress and the law officers 
of the government, in the future, as-they have done in the past;! the 
government on the other hand will expend no such money. A comiunit- 
tee of the House of Representatives have not been ashamed to report in 
favor of extending this loan, which extension will operate to destroy 
the rights of the government against these stockholders. The party in 
power was ruinously overthrown at the last general election ; but for three 
months to come they will hold both branches of the national legislature 
as well as the presidency; and the danger is that the politicians of that 
party, about to quit public life, bankrupt in reputation and in purse, 


will be an easy prey to the corrupting methods of these corporate fixers 
and manipulators. 


1 Notwithstanding the decision of 
the Circuit Court of the United 
States for the District of California, 


335.67, for which no vouchers ap- 
peared; and this, in the opinion of the 


referred to in our last issue (28 Am. 
Law Rev. 793) in which the court 
refused to aid acommission appointed 
by Congress to investigate the affairs 
of this railroad company, by compel- 
ling Leland Stanford, its president, to 
answer the question whether the 
moneys represented by certain general 
vouchers had been used to influence 
legislation (Re Pacific Railway Com- 
mission, 32 Fed. Rep. 241), the com- 
mission succeeded in discovering that 
the books of the corporation showed 
the receipt by Stanford and Hunting- 
ton of the aggregate sum of $4,818,- 


commissioners, was used for the pur- 
pose of influencing legislation and 
for other improper purposes. The 
letter of Huntington to “ Friend Col- 
ton,’ in which he suggested the pro- 
curing of a franchise from the legis- 
lature of Arizona, at a cost of say 
$25,000, and many other similar letters, 
show that bribery and corruption have 
been one of the ordinary methods of 
the men who stand liable to the 
govesnment under the constitution of 
California as original undertakers, 
for the bonds advanced to them by 


which the Central Pacific Railroad was 
built. 
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American Bar Association.— We hope that the rumor is true that 
the next meeting of the American Bar Association will be held at 
Detroit. That is in every respect a charming place for asummer meet- 
ing. Delightful excursions will no doubt be provided by the local bar ; 
and many lawyers of the West and Northwest will avail themselves of 
the opportunity of attending, who might not be able to do so if the 
place of meeting were as far away as Saratoga. 


Tne MANNER IN WHICH THE Owners THE CENTRAL Paciric Ratt- 
roaD COMPANY HAVE OPPRESSED THE CoMMERCE OF CALiForNIA. — The 
stockholders of the Central Pacific Railroad Company did not, in 
operating the railroad built by moneys which the government had 
lavishly poured into their hands, for a moment consider that they stood 
in the position of trustees for the people of the United States. Instead 
of this, they used the great power put into their hands shamefully and 
oppressively. Their railroad formed the only outlet by land which the 
city of San Francisco and the contiguous territory had to the Eastern 
markets. They literally took the commerce of that city and contiguous 
territory by the throat, and called upon it to stand and deliver, and 
they have occupied that position ever since. They so exercised their 


power that it cost more to send a car load of freight fromSan Francisco 
to Los Angeles in the same State, than from San Francisco to Chicago — 
four times the distance. They imposed upon the merchants of San 
Francisco special contracts, of which the following is a copy :! — 


In consideration of the guaranty of the foregoing special rates of freight 
[viz., those fixed by the railroad — the alternative being a prohibitory rate, so 
that those who submitted to the railroad could get first into market goods that 
required railroad speed], the second party [viz., the merchant] has covenanted 
and agreed, and does hereby covenant and agree to ship or cause to be shipped 
by way of the said railroads owned and operated by the first parties, and such 
other connecting railroads as may be designated from time to time by the said 
parties, all the goods, wares and merchandise handled by said second parties 
which may or shall be purchased in or obtained from any point in the United 
States or Canada, east of the meridian of Omaha, during the term of this con- 
tract, for sale or use on the Pacific coast, whether such goods are shipped in 
the name or for account of said second party or otherwise. It is mutually 
understood and declared that the object of this agreement is to secure for and 
give to the first parties the transportation of all goods handled by said second 


1 The matter succeeding is an ex- were some ten years or so ago, imposed 
tract from the so-called ‘‘ Pink Con- by the Central Pacific Railroad Com- 
tracts,’? so named from having been pany and its allied roads upon the mer- 
printed on pink colored paper, which chants of San Francisco. 
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party, which may be shipped from the eastern States and Canada to San Fran. 
cisco or other port or point of distribution on the Pacific Coast during the term 
of thiscontract. Also that said second party is able to control the matter and 
direct the manner of shipping said goods, and that in the event of any portion 
of said goods being diverted from the routes by which it is herein agreed they 
shall be shipped, such diversion shall be construed and held to be prima facie 
evidence of default in the performance of this agreement by said second party; 
and it shall then be optional with said first parties to annul the agreement or 
to collect as liquidated damages a sum equivalent to the charges said goods 
would have been subject to if shipped by rail in accordance with the terms of 
this agreement. It is also mutually understood and particularly agreed that 
the special rates of freight herein provided are for the sole use and benefit of 
the second party, and that said second party shall not allow the use of his 
name or shipping marks in any way or by any other party or parties, which 
shall procure for said other party or parties the benefit of said special rates for 
freight; and it isexpressly stipulated that in case said second party shall supply 
by sale or otherwise any party or parties who are known to handle goods which 
may have been shipped via any route- not herein designated from the terri- 
tory east of the meridian of Omaha to any point or points on the Pacific 
coast of the United States, or to British Columbia, during the term of this 
agreement, said second party shall pay or cause to be paid to said first party 
freight at the regular tariff rates [viz., very high rates] on the goods so sup- 
plied; in default of which, said first parties shall have the right at their option 
to cancel or annul this agreement. * * * Itis further mutually understood 
and agreed that in case the first parties shall at any time have reason to believe 
that the second party has violated or disregarded the terms of this agreement, 
said first parties shall have the right to examine the books and papers of the 
second party in so far as may be necessary to determine the truth of the matter — 
in question.’’! 


The question which the people of California are now seriously consid- 
ering is, whether the Congress of the United States, by authorizing an 
extension of the loan made by the government to this corporation, is 
going to hand them over to the octopus for another fifty years. Upon 
this question public sentiment, except where misinformed or corrupted, 
is overwhelmingly unanimous in that State. On that issue the Demo- 
crats elected their candidate for governor at the late election, in the 
face of a decisive Republican majority as to most of the rest of the 
ticket. Their platform contained a distinct and unequivocal expression 
on the subject, while the Republican platform was silent ; and although | 
Mr. Estee, the Republican candidate, announced in his speeches the 
same views as that embodied in the Democratic platform, yet the peo- 


1 Other provisions were: The rail- packages or inspect original invoices. 
roads might order use of other routes If there is a misdescription so as to 
at their discretion. If doubt as to  getlower rates of freight, double rates 
nature of goods, carrier may open’ may be charged. 
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ple could not be brought to believe that he was wiser or better than his 
party., The San Francisco Examiner recently took a concensus of 
opinion in California on this question, and found it overwhelmingly in 
favor of a foreclosure by the government of its lien. It is entirely safe 
to say that the political party that dares to give away the rights of the 
people of California on this question cannot have its electoral vote two 
years hence. Specious reasons, emanating no doubt from insincere 
motives, are urged in favor of a renewal of the loan. One of these 
has been recently put forth by the attorney-general of California. Tt 
is that when this great railroad property is handed over to the gov- 
ernment of the United States, it will be beyond the taxing power of 
the States. This public utterance is fragrant with suspicion. There 
are two answers to it: 1. That it is no more necessary for the United 
States, in taking possession of this railroad property, to remove it 
from State taxation, than it was in creating national banks to exempt 
them from State taxation. The national banks are, as this railroad 
property will be, agencies of the general government; and yet under 
the act of Congress creating them, they are taxable by the States in like 
manner as other moneyed corporations. 2. If, after taking possession 
by the government of this railroad property, it should be removed from 
State taxation, it would make no substantial difference to the people of 
California ; for they themselves now pay the taxes which it pays. They 
pay them in increased tariffs levied upon the carriage of goods and 
passengers. The pay them in heavier embargoes upon their commerce 
and their industries. The argument that the people of California will 
lose anything in this way is founded in the fallacy of looking upon tle 
corporation, which now pays some of its taxes and refuses to pay the 
rest, as a sort of ultimate, possessing an unlimited fund out of which 
to pay taxes; instead of looking upon it in the light of what it is in 
fact, a mere intermediary between the mass of the people that creates 
its funds by their industries, and the State to which it pays some of 
the taxes levied against it. 


Aw InprvrpvaL.— Curran used to relate a ludicrous encounter between 
himself and a fishwoman on the quay at Cork. This lady, whose tongue 
would have put Billingsgate to the blush, was incited one day to assail 
him, which she did with very little reluctance. ‘‘I thought myself a 
match for her,’’ said he, ‘‘ and valorously took up the gauntlet. But 
such a virago never skinned an eel. My whole vocabulary made not 
the least impression. On the contrary, she was manifestly becoming 

VOL. XXVIII. 58 
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more vigorous every moment, and I had nothing for it but to beat a 
retreat. This, however, was to be done with dignity ; so, drawing my. 
self up disdainfully, I said, ‘Madam, I scorn all further discourse with 
such an individual.’ She did not understand the word, and thought it, 
no doubt, the very hyperbole of opprobrium: ‘ Individual, you waga. 
bone!’ she screamed ; ‘ what do you mean by that? — I’m no more an 
individual than your mother was!’ Never was victory more complete, 
The whole sisterhood did homage to me, and I left the quay of Cork 
covered with glory.’’ 


A Lawyer’s ‘*‘ First Best Cause.’’—One of Charles Lamb’s best 
witticisms was on an embryo lawyer, his young friend Robinson. On 
receiving his first brief, Robinson called in delight upon Lamb to tell 
him of it. 

‘¢*T suppose,”’ said Lamb, ‘‘ you addressed that line of Milton to it, 
‘ Thou first best cause, least understood.’ ”’ 
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ork Arripavit Mape Turovucn a TeLtepHone.—In Murphy v. Jack,' one 
of the departments of the Supreme Court of New York, in general term, 
hold (Van Brunt, P. J., dissenting) that an attorney in the city of New 
York might make a good affidavit for an attachment based upon infor- 

est mation and belief, the information having been derived from his client 

On communicating with him through a long distance telephone from the 

ell city of Boston,— and this, although he did not recognize the voice of 
the client. 

it, 


Arrest ON TELEGRAPHIC ReQuest.— The Supreme Court of Indiana, 
in the case of Simmons v. Vandyke,? have condemned the very frequent 
practice of arresting and detaining a prisoner upon a telegraphic request 
from the chief of police of a city in some other Stafe. The opinion is a 
very learned one, and shows that such arrests are illegal and that 
the prisoner is entitled to be released on habeas corpus. Clearly that 
cannot be gainsaid, and the court could not decide otherwise; for the 
judges are bound to administer the constitution and the law of the land 
as they find it, especially in favor of liberty. But it is to be regretted 
that our legislatures do not, if that were constitutional, permit such 
arrests in proper cases. Such arrests, in a country covered by a net- 
work of railroads, furnish, in many cases, absolutely the only means of 
apprehending criminals. It is well known that the police departments 
of leading American cities co-operate with each other, and greatly to 
the public advantage, in arresting fugitives from justice in this way. 
At the same time the practice is liable to abuse ; but it ought to be recog- 
nized by law and so guarded as to admit of its proper use, and to punish 
its abuse. 


Attorneys aT Law: DisBARMENT: WHEN DIsBARMENT PROCEEDINGS 
not ENTERTAINED.— In the case of Tilden,* the Supreme Court of Cali- 
fornia hold that they will not investigate charges against members of 
the bar, brought with a view to their disbarment, where the charges 
are of such a nature as to be capable of being regularly investigated in 


110 New York L. J. No. 146. 3 25 Pac. Rep. 687. 
2 $7 N. E. Rep. 973. 
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a court of justice by ordinary methods of procedure. In Wyatt y, 
Stephens,! the court re-affirm this rule, in a case where the disbarment 
proceedings were brought by a client, and where there was a contro- 
versy over a question of fact between the lawyer and the client, the 
investigation of which the lawyer courted at the hands of the court. 


Bounparies or Citres: NavicaBLe Streams. — Where a navigable 
stream is declared by statute to be one of the boundaries of a municipal 


corporation, the low water line, and not the thread of the stream, is the 
boundary.? 


Carriers OF PassENGERS: Limitinc — Free Pass.— The 
Supreme Court of Maine in the case of Rogers v. Kennebec Steamboat 
Co.,° hold that a stipulation upon a free pass that the passenger will 
assume all risk of personal injury, exempts the carrier from liability for 
an injury happening to the holder of the pass through the negligence of 
its servants, and that, so applied, the stipulation is not against public 
policy, but is rather required by the principles of fair dealing. It will 
be recalled that there is a conflict of decision upon this point,— the 
eastern courts here, as in other cases, inclining to resolve the question 


in favor of the corporation, while the western courts incline to the 
opposite view. 


ConstiruTionAL Law: Poiice Reeutations — Game Laws. — In the 
case of Ex parte Maier,‘ the Supreme Court of California has added its 
sanction to a long list of decisions of the State courts which uphold the 
constitutionality of statutes such as one providing that every person who 
shall, at a particular season of the year, sell or offer for sale the hide or 
meat of deer, shall be guilty of a misdemeanor, even in respect of deer 
brought from other States. The court take the view that the statute is 
not unconstitutional as an attempt to regulate interstate commerce, the 


meat not having been sold in original packages, but is a valid police 
regulation. 


Corporate ConTracts: Manner or Promissory Nore — 
Wuen Corporate OFFIceR Prersonatty LiaBLeE. — In Matthews v. 
Dubuque Mattress Co.,° it was held that where a note runs ‘‘ we promise 


1 36 Pac. Rep. 586. 5 29 Atl. Rep. 1069. 
2 State v. Eason (N. C.) 19 S. E. 4 37 Pac. Rep. 402. 


Rep. 88. 5 64. N. W. Rep. 225. 
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to pay,”’ etc., and is signed by the name of a corporation, with the 
addition of ‘‘ J. K., President,’’ the language binds the president per- 
sonally, parol evidence being inadmissible to show that the company 
was the only promisor, and that the payee knew this fact when taking 
it. The decision finds scarcely any support, even in old precedents, 
and is destitute alike of sense and justice. 


Corporations: ConstiTuTionaL InnrBITION AGAINST THE CREATION OF 
Fictitious InpeBtEpneEss. — The decision of the Court of Civil Appeals 
of Texas in North Side R. Co. v. Worthington,! holding that where a 
railroad company and a land company executed a joint mortgage to 
secure bonds for the sum of $150,000, an amount which either company 
had the right to borrow alone, of which sum the railway company 
received $50,000, and the land company the balance, this was not the 
creation of a fictitious indebtedness, ‘‘ within the prohibition constitu- 
tion of Texas,’’ is in line with authorities in other jurisdictions, and 
with the opinion of the Supreme Court of the United States.” 


Corporations: oF CoRPORATION TO MAKE Goop Con- 
TRACTS OF ITS PROMOTERS WHERE IT AccEPTs THE Benerits.— In 
Weatherford v. Granger,® the Supreme Court of Texas have had before 
it the vexed question under what circumstances a corporation will 
become liable for an engagement of its promoter, made, prior to the 
commencement of its corporate existence, from the mere fact that it 
accepts the benefits accruing from such engagement. The fact was, 
that the principal promoter, and afterwards the principal stockholder, 
of a railroad corporation, desiring to raise by public subscriptions a 
bonus to aid in the building of the road, employed a lawyer to render 
services in that behalf. The bonus was raised upon the condition that 
the road should be built to a certain place, and that coal should be 
hauled over it at a certain rate. The lawyer, not having been paid for 
his services, brought an action against the corporation after it came into 
existence. The Supreme Court of Texas, reversing the Court of Civil 
Appeals,* held that he could not recover, although the corporation, 


1278S. W. Rep. 746. Howard, 65 Cal. 616; Mathis v. Prid- 
2 The leading decision on the ques- ham, 1 Tex. Civ. App. 58; s.c. 20S. 
tion of what is a ‘‘ fictitious indebted- W. Rep. 1015. 
hess’? within such a constitutional 3 24S. W. Rep. 795. 
inhibition, is Memphis &c. R. Co. v. 423 8. W. Rep. 425. 
Dow, 120 U. S. 287. See also Stein v. 
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after coming into existence, and before accepting the bonus, may have 
known of the fact that he rendered the services in raising it. The court 
admit that the corporation, by accepting the bonus, bound itself to 
perform the conditions upon which the subscription had been made by 
the citizens,— that of building the road to the place named, and of 
hauling coal over it atthe rate named. But the court take the view 
that the principle cannot be extended so far as to make the corporation 
liable to make good the collateral contract, so to call it, made by its 
promoter with the plaintiff, whereby he rendered his services in pro- 
curing the subscriptions. The opinion, which is written by Mr. Justice 
Gaines, states, with apparent accuracy, and with a considerable citation 
of judicial authority, the ground on which the courts have proceeded in 
such cases. Upon this subject the following propositions may be stated 
as supported by a considerable collection of authority :— 


1. The engagements of promoters do not bind the future corpora- 
tion except where the corporation, after coming into existence, 
expressly or impliedly ratifies them.! 

2. It may make itself liable for such engagements by ratifying them 
by its own express agreement, provided such an agreement is within 
its granted powers.” 

3. It may also make itself liable by that implied agreement which is 
founded upon the act of accepting the benefits of the engagement, 
with a knowledge of the nature and extent of the burdens.* In this 
last case it becomes liable, not on the strict theory of contract, but 
rather on the principle of estoppel. Whether the Supreme Court of 


1 Gent v. Manufacturers &c. Ins. 2 Rockford &c. R. Co. v. Sage, 65 
Co., 107 Ill. 652; affirming s. c. 13 Ill. 328; Reichwald v. Commercial 
Bradw. (Ill.) 308; s. c. 6 Am. & HotelCo., 106 Ill.439; Wood v. Wha- 


Eng. Corp. Cas. 588; Munson v. 
Syracuse &c. R. Co., 103 N. Y.58; s. ¢. 
29 Am. & Eng. R. Cas. 377; Joslin v. 
Stokes, 38 N. J. Eq. 31; s. c. 5 Am. 
& Eng. Corp. Cas. 98; Rockford &c. R. 
Co. v. Sage, 65 Ill. 328; Safety De- 
posit Life Ins. Co. v. Smith, 65 Ill. 
309; Western Screw &c. Co. v. Cous- 
ley, 72 Ill. 531; Paxton v. Bacon Mill 
&c. Co., 2 Nev. 257; Joy v. Manion, 28 
Mo. App. 55, 60; Hawkins v. Mansfield 
Gold Mining Co., 52 Cal. 513; Morri- 
son v. Gold Mining Co., 52 Cal. 306; 
Carmody v. Powers, 60 Mich. 26; s. c. 
26 N. W. Rep. 801. 


len, 98 Ill. 153; Bell’s Gap Railroad 
Co. v. Christy, 79 Pa. St. 54 (reason- 
ing of the court); Low v. Railroad 
Co., 45 N. H. 370; Paxton Cattle Co. 
v. First Nat. Bank, 21 Neb. 621; s. ¢. 
33 N. W. Rep. 271. 

® Edwards v. Railway Co.,1 Mylne 
& C., 650; Paxton Cattle Co. v. First 
Nat. Bank, 21 Neb. 621; s.c. 33 N. W. 
Rep. 271; Low v. Railroad Co.,45 N. H. 
370 (leading case); Bell’s Gap R. Co. 
v. Christy, 79 Pa. St. 54 (doctrine 
recognized); “ockford &c. R. Co. v. 
Sage, 65 Ill. 328. 
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have Texas was right in excluding the case above stated from the operation 
ourt of the last named principle, seems to be more or less doubtful. 

f to 

by 

| of DaMAGEs FOR Menta Surrerincs rx Actions AGatnst TELEGRAPH 
iew Companies. — Judicial opinion is unquestionably accumulating against 


the doctrine held by a few of the American courts, that in an action 


ion 
its against a telegraph company for failure to transmit and deliver a dis- 
r0- patch,— we will say, advising of sickness or death in a family, —dam- 
ice ages may be given for the mental suffering of the sender or addressee.! 
on But the doctrine does not deserve the animadversions of a legal con- 
in temporary which calls it ‘* the abominable doctrine.’’ The courts which 
od uphold the doctrine proceed upon the ground that a telegraph company 
is engaged in the performance of a public duty, and no doubt it can be 
x read between the lines of their opinions, that this necessary public 


service, has almost entirely fallen into the hands of one corporation, and 
no doubt the judges, even those who carry the dead head annual passes 
of this corporation, may, from their own experience, take judicial 
notice of the frequent gross negligence committed by it in the discharge 
of its duties. Certainly, the writer knows of one judge who could from 
his experience take such judicial notice. A rule which visits them with 
pecuniary damages for mental sufferings occasioned by failing to trans- 
mit and deliver a dispatch relating to sickness, death, or other domestic 
calamity, may not rest upon a basis of strict logic, but it does rest 
upon considerations of humanity, and does not deserve to be charac- 
terized as ‘‘ abominable.’’ The doctrine of exemplary damages cannot 
be defined on any ground of strict logic, nor can, indeed, the rule of 
respondeat superior; and yet this rule rests in large considerations of 
public policy, and has been found absolutely necessary to prevent the 
strong, the rich, and the powerful from abusing their wealth and power 
to the injury of the weak and the helpless. 


Descent: WHETHER A Man CAN INHERIT THE PROPERTY OF ONE 
Wom HE HAS MurpERED.— In the case of Shellenberger v. Ransom,? 
the Supreme Court of Nebraska after first deciding the question the 
other way, and then granting a rehearing and holding the case up for a 
long time, have finally decided, under the statute of descents of that 
State, that a man may inherit the property of one whom he kills for that 


1 International Ocean Tel. Co. v. Somerfield v. Western Union Tel. Co. 
Sanders (Fla.),14 South. Rep. 148;and (Wis.), 57 N. W. Rep. 793. 
2 59 N. W. Rep. 935. 
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purpose. In Deem v. Resinger,' the Common Pleas Court of Ohio 
decided the question the same way; but in Riggs v. Palmer,? the New 
York Court of Appeals, by a divided bench, held that the beneficiary 
in a will who murders the testator, cannot take under the will. The 
courts which allow a man to acquire the benefits of a statute of deced- 
ents by murdering their ancestors, proceed on the ground that it is judi- 
cial legislation to make an exception to the statute. The majority of the 
New York Court of Appeals, in taking the opposite view, proceeded 
upon the ground that there are implied exceptions and reservations in 
all statutory enactments which the legislature cannot always foresee and 
guard against; that statutes are to be interpreted with reference to the 
principles of the common law; that a man cannot be allowed to acquire 
through the instrumentality of law and justice the fruits of his own 
crime, any more than he can in other situations, be allowed to take 
advantage of his own wrong; and that public policy and the safety of 
every man who owns property and has heirs is concerned in putting such 
alimitation upon a statute. The Nebraska and Ohio decisions afford 
curious illustrations of the manner in which lawyers reason. They will 
stick in the bark of statutes which have been reddened with murder, and 
will set aside other plain statutes as being merely directory. The true 
way to reason upon such a question is to consider whether the legisla- 
ture ever intended to authorize or sanction such a result. The right is 
statutory. Is it to be supposed that the legislature, in enacting the 
statute and creating the right, intended that the right should extend to 
a man who should bring himself within the letter of the statute by com- 
mitting the crime of murder? To indulge in such a supposition is to 
put a most infamous imputation upon the legislature. Another, anda 
just way of viewing it, is to consider that, but for the crime of the heir 
in murdering the ancestor, he might die in advance of the ancestor so 
that some other person would inherit under the statute. He thus, by 
crime, seizes that which otherwise might never come to him. He is no 
heir until his murder makes him so; for nemo est heres viveniis. Was 
the statute enacted for the benefit of such heirs? ‘* No place indeed 
should murder sanctuarize.’’ Nevertheless, it is now sanctuarized, not 


in the halls of legislation, but in the halls of justice. But it would be 


in itself a disgrace for us to indulge in further casuistry on such a ques- 
tion. The fact that such decisions as those above noted can be ren- 
dered, illustrates the extent to which blind and unreasoning technicalty 
can eliminate from the intellectual habits of lawyers all considerations of 
sense, justice, conscience and morality. 


1 34 Cent. L. J. 470. 


2 115 N. Y. 506; s. c. 29 Cent. L. J. 
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DIsBARRBING A LAWYER FOR SUBORNATION OF PERJURY.— In Re Badger, 
lately decided by the Supreme Court of Idaho,! a lawyer persuaded a 


es person to appear in the land office of the United States and falsely per- 
° sonate another person, and in the name of that other person, make an 
an oath required by a statute; and for this the court held that he ought to 
udi- be disbarred, and they stood him up and disbarred him. In the opinion 
the of the court, given by Mr. Chief Justice Huston, there was a consider- 
ded able lecture on the honor of the profession, such as we hear every year 
a at bar associations, interspersed with two poetical quotations: — 
the * Distort the truth, accumulate the lie, 
ire And pile the pyramid of calumny.”’ 
wn Also the following : — 
ye ** But where you feel your honor grip, 
« Let that aye be your border; 
ch Its slightest touches, instant pause — 
rd Debar all side pretenses; 
ill And resolutely keep its laws, 
1d Uncaring consequences.”’ 
ae If there had previously been any doubt in the minds of the learned 
“4 judges, or the bar, as to what judgment the court ought to render, 
is these quotations should have settled it; and of course there was nothing 
e for the learned Chief Justice to add except to say: — 
2 Had the respondent in this case been governed by such a rule, the painful 
duty imposed upon this court would have passed by us. 
Mr. Badger, stand up. 
As there is probably no written code of professional ethics in Idaho, 
we recommend that every member of the bar of that vigorous young 


State make haste to procure a copy of the poems of Robert Burns and 
‘tread, mark, learn, and inwardly digest,’’ to the end that he may steer 
clear of a possible disbarment by committing the crime of subornation 


of perjury. 


Emixent Domarms: Wuar Constitutes a ‘* Taxryc.’’— The Court of 
Appeals of Maryland in the case of Garrett v. Lake Roland Elevated R. 
Co.,? have decided that the building of abutments in the center of the 
street, to be used for approaches for elevated railway tracks, is not a 
taking of the property of the abutting land-owners for public use, within 


1 35 Pac. Rep. 839; s. c. 49 Alb. L. 2 29 Atl. Rep. 830. 
J. 242. 


Ohio 
New 
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the meaning of the constitution of Maryland, so as to entitle them to be 
paid just compensation therefor. Mr. Justice Bryan dissented. If the 
dissenting opinion is not sound law, it ought to be. Whether an abut- 
ting owner owns the fee of the street to the center or not, he has by 
reason of his proximity to it, a species of easement in that part of it 
immediately in front of his land, which is peculiar to himself; and 
therefore an appropriation of the street to such a use as destroys this 
easement ought to be regarded as a ‘‘ taking’’ of his property within 
the meaning of such a constitutional provision. In many cases, such 
a structure, by destroying the easement of light, air and view possessed 
by the abutting owner would diminish the value of his land one-half. 
The community at large do not suffer in common with him. The value 
of his property is diminished in order that somebody else may make 
money, and that the public may have a new convenience. Then let the 
adventurers who are to make the money pay for it, and let the public 
who are benefited by the improvement, re-imburse them. The Maryland 
decision is in line with a good many decisions which were rendered in 
the era of railroad building, when the judges habitually gave away the 
rights of the people to the promoters of railroad companies. It is an 


unenlightened and unjust decision, though supported by abundant 
precedents. 


EvmeEnce: Proor or Foreign Laws. — The decision of the Supreme 
Court of North Carolina in State v. Behrman,' furnishes an interesting 
discussion of the manner of proving foreign laws by the oral testimony 
of witnesses; and as there are two separate opinions aside from the 
opinion of the court, one of them dissenting, the case presents the 
advantage of a view of the question from three different stand-points, 
and illustrates the occasional value of dissenting opinions. It was a 
criminal prosecution against a Russian Jew domiciled in this couniry, 
for fornication and adultery. The substance of the charge was that he 
had married a wife in Riga, in Russia, according to the Jewish law, 
and had deserted her and had married againin this country. In order 
to make out a case for the State, it was therefore necessary to prove 
that he was married in Riga according to the Jewish law obtaining in 
that place. For the purpose of proving what that law was, a wit- 
ness was put on the stand, who stated, as the ground of his quali- 
fication for testifying on the subject, that he was ‘‘ familiar with 
the law of marriages among the Jews in Russia,’’ but the record 


1114 N.C. 797; s. c. 19S. E. Rep. 220. 
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did not show that he testified that he had ever lived in that 
country. A statute of North Carolina provides that ‘‘the unwrit- 
ten or common law of another State, or of a territory, or of a 
foreign country, may be proved as a fact, by oral evidence.’’! 
The trial court admitted the testimony of the witness, to the effect 
that certain documents which were introduced were the proper marriage 
papers according to that law. The defendant was convicted, and the 
Supreme Court affirmed the. conviction. Avery, J., who wrote the 
opinion, proceeded upon the ground that, under the above statute, 
which is merely declaratory of the rule of the common law, any witness 
may testify as to a foreign law, who knows what that law is, and that 
it is not necessary that he should be a professional expert. Clark, J., 
concurring, steered around the objection to the testimony, on the 
ground that ‘‘ if the objection was that he was not sufficiently qualified 
as an expert, the finding of the judge below is conclusive.’’? And he 
added: ‘* He is presumed to have so found if the witness was admitted 
as an expert. If the objection was that the witness was not an expert, 
that ground is not assigned, and the court is not to presume that there 
was error.”? Shepherd, C.J., dissented, on the ground that the admis- 
sion of the testimony was a dangerous innovation upon the rules of 
evidence; that the statute does not change in any degree the existing 
rules as to the competency of the witnesses by which foreign laws are 
to be proved; and that it did not appear from the naked statement of 
the witness that he was competent to prove the law of Russia upon the 
subject of Jewish marriages. He drew attention to a former decision 
of the court, in a civil case decided long after the statute was enacted, 
to the effect that ‘‘ the decision of such a law could be proved only by 
the opinions of persons learned in that law.’’ And while referring to 
authorities in other States,’ he admitted that the rule requiring profes- 
sional witnesses had been relaxed in some jurisdictions — yet he main- 
tained that it had nowhere been relaxed so far as to admit the testimony 


1 N.C. Code, § 1888. country concerning the records of 


2 On this point he cited the follow- 
ing cases: State v. Davis, 63 N. C. 
578; Smith v. Kron, 96 N.C. 392; s. c. 
2S. E. Rep. 533; State v. Hinson, 103 
N. C. 874; s.c. 9 S. E. Rep. 552; 
State v. Brady, 107 N. C. 822; s. c. 12 
S. E. Rep. 325. 

® Such as American Life Co. ». 
Rosenagle, 77 Pa. St. 507, 514, where 
a Cathoiic dean and parson was held 
competent to prove the law of a foreign 


births, baptisms and deaths, which it 
was his duty to keep. Also Pickard 
v. Bailey, 26 N. H. 171, where the wit- 
ness had acted as a magistrate in 


Canada, and had also been extensively 
engaged in mercantile employments 
there, in which employments he had 
become acquainted with the law in 
relation to notarial instruments, con- 
cerning which he was admitted to 
testify. 
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of a witness upon the meager statement of his qualification made by 
the witness in the case under consideration. 


Insunction Acarnst Acts.—In Blair v. Hinrichsen,' the 
Supreme Court of Illinois deny the propriety of the use of the remedy 
by injunction to affect political action. What the court held was that a 
court possessing equity powers has no jurisdiction to issue an injunction 
to the Secretary of State, restraining him from issuing notices of elec- 
tion, under a law alleged by the plaintiff to be unconstitutional; since 
it is a matter involving political, and not civil rights. The fact that an 
election held under an unconstitutional law will cause an expenditure of 
public money to the detriment of tax-payers, does not, the court hold, 
afford a ground for such an injunction. The propriety of the decision 
is so obvious that it is difficult to say that it could be made clearer by 
anything which the court in its opinion quotes or cites. It is astonish- 
ing that such applications should be made to courts of justice. The 
idea of making them would not enter the brains of the most ill-trained 
lawyer, if it had not become the fashion to grant injunctions in all man- 
ner of cases, including cases which involve mere matters of crime, and 
which do not involve any business or property rights. But the under- 
lying principle of the Illinois decision is that the judicial courts have no 
power by any sort of process, to interfere with those purely political 
matters which have been committed to another department of the 
government. 


INTERPRETATION: LAGER BEER Not A Sprritvovs Liquor oR WiInE.— 
In a former volume of this publication,? we referred approvingly to a 
decision of Mr. U. 8. Judge Parker, of the Western District of Arkan- 
sas, sitting in a case arising in the Indian country, where a person had 
been indicted for introducing into the Indian country ten gallons of 
lager beer, alleged to be ‘‘ spirituous liquor,’’ under that section of the 
Revised Statutes of the United States which prohibits the introduction 
into the Indian country of ‘‘ any spirituous liquor or wine.’’ The rea- 
soning of the court was that lager beer has the same effect upon the un- 
tamed and untutored red man, that whisky, brandy, wine, etc., have, 
though not in as great a degree, and that it is hence within the mischief 
which the statute was designed to remedy. But the Supreme Court of 
the United States now reverse this decision on error,® in a learned 


1 87 N. E. Rep. 638. 8 Sarlls v. United States, 152 U.S. 
2 26 Am. Law. Rev. 945. 570. 
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opinion by Mr. Justice Shiras, in which he makes it sufficiently clear 
that liquors of an intoxicating nature have generally been classified into 
spirituous, vinous and malt, and that malt liquor has not usually been 
designated either as a spirituous or as a vinous liquor.!' In the course 
of its opinion the court observes: ‘‘ Nor can courts, in construing 
penal statutes, safely disregard the popular signification of the terms 
employed, in order to bring acts, otherwise lawful, within the effect of 
such statutes, because of a supposed public policy or purpose.’? This 
is well said, and it is the statement of a prime canon of statute construc- 
tion. It is to be regretted that the court does not act in like cases upon 
this simple canon of construction. At an earlier period of the term at 
which this decision was rendered, the same court, construing another 
penal statute, relating to assaults upon the high seas, held that the 
inland lakes of North America were included within the description of 
“* high seas.”?? This gross departure from not only ‘‘the popular 
signification,’” but from the historical signification of the expression, 


'“ high seas,’’ was relieved by the dissent of two judges only, and had 


the concurrence of the judge who now, in writing the opinion of the 
court, enters a plea in behalf of the rule which withholds judicial legis- 
lation in the construction of penal statutes, and restrains terms used 


therein to their ordinary meaning. 


JURISDICTION TO APPOINT A RECEIVER ON PETITION OF THE DEBTOR. — 
In the case of State ex rel. Merriam v. Ross,* the question came 
directly before a court of appeal, for the first time, so far as the writer 
knows, whether a court possessing equity powers, has jurisdiction to 
appoint a receiver of the property of a railroad company, on the peti- 
tion of the company itself; in other words, whether a debtor can sue 
his creditors where they have neither done nor threatened to do him a 
legal wrong, but where they merely threaten to enforce their legal 
rights against him, which legal rights are admitted by him to be legal 
rights, and where the only relief which he asks is that the court will 


1 The court cite the Century Dic- 315; and also the celebrated passage 
tionary and the following decisions: in Tacitus in which lager beer of the 
State v. Adams, 51 N. H.569; Comm. ancient variety was described as 
v. Gray, 2 Gray (Mass.), 502; s. c.61 “‘corruptus in quendam similitudinem 
Am. Dec. 476; Tinker v. State, 90 Ala. vin’? —corrupted into a kind of re- | 
647; Re McDonough, 59 Fed. Rep. semblance to wine. 

360; Hollender v. Magone, 149 U. S. 2 United States v. Rogers, 150 U. S. 
586; State v. Giersh, 98 N. C. 720; 249. 

Sanderlin v. State, 2 Humph. (Tenn.) 3 (Mo.) 25 S. W. Rep. 947. 
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impound his property, and hold them at arm’s-length, and prevent them 
from enforcing their legal rights. The case was that a railroad com- 
pany, whose road was situated within the State of Missouri, finding 
itself embarrassed, followed the so-called ‘‘ Wabash precedent,”’ and 
applied to the court of Common Pleas of Cape Girardeau, praying for 


the appointment of a receiver of its property, upon substantially the 
following grounds :— 


That it possesses certain property which is incumbered in different ways and 
to secure different amounts, and owes defaulted interest and floating debt toa 
large amount, and is insolvent; that certain small creditors are about to insti- 
tute suit on interest coupons due from your petitioner, for the purpose of 
injuring the same, and doing great harm to creditors as a body, which will in- 
terfere with the operation of the road, and impair the value of the security of 
the bondholders and other creditors; that the value of the property is such 
that, if handled under the order of the court, it will ultimately pay all liabilities, 


Upon this petition, the judge of the court above referred to appointed 
the president of the railroad company receiver of its property, and he 
continued to operate the road as such receiver for a long space of time. 
In other words, a little local court in Missouri went into the railroad 
business, and took upon itself the administration of a railroad property 
about one hundred miles in length, for an indefinite time, and for the 
purpose of preventing the creditors of its owner from enforcing their 
legal rights against it, and used its president as its officer for this pur- 
pose. One of the creditors, who held some of the bonds through a 
trustee, evidently got tired of waiting for his money, and applied to the 
Supreme Court of Missouri for a writ of prohibition to suppress the 
high-handed proceeding, — the application necessarily proceeding upon 
the ground — not that the order appointing the receiver was erroneous 
merely — but that the court was without jurisdiction to make it. Four 
of the seven judges of the Supreme Court of Missouri held that the 
court of Common Pleas was without jurisdiction, and the Supreme 
Court accordingly issued a writ of prohibition. In the opinion of the 
court, written by Mr. Justice Brace, the following forcible — but not 
too forcible — language occurs : — 


Where, in this papercalled a petition, is to be founda cause of action stated 
against anybody? What wrong is there complained of, calling for the exercise 
of the remedial jurisdiction of a court of law or equity? What right of the 
petitioner, or of anybody else, for that matter, is therein alleged to have been 
infringed, or even threatened? None whatever. The whole scope of the paper 
is to inform the judge of the common pleas court in vacation that the railway 
company is in debt, in embarrassed circumstances, some of its creditors are 
about to sue upon its overdue obligations, and to pray the court to take charge 


| | 

of it 
wort 
man 
lega 
acti 
be 8 
ver! 
the 
dic 

of 
the 
pe 
it 
§ 
‘ 


NOTES OF RECENT DECISIONS. 927 


of its property, and administer it for the benefit of all concerned; in other 
words, it is simply a petition by a debtor for the appointment of a receiver to 
manage and carry on its business, so that its creditors cannot enforce their 
legal rights in the courts of the country, and not a petition stating a cause of 
action, either at law or in equity, in which, as incident thereto, a receiver might 
be appointed. The filing of that petition no more instituted an actual contro- 
versy between contending suitors in court than would the filing of a copy of 
the Lord’s prayer. It laid no foundation whatever for the exercise of the juris- 
diction of the court to appoint a receiver, unless some ground for the exercise 
of that jurisdiction can be found other than an actual pending controversy in 
the court which undertook its exercise. 


The court seemingly examined all the authorities presented in sup- 
port of the jurisdiction of the court below, and held that in no case had 
it been adjudicated that a court can appoint a receiver of a railroad 
property on the application of the company itself, except in the so-called 
Wabash cases.! In the last of these cases the venerable Judge Treat, 
sitting in certain proceedings in the case which arose upon the circum- 
stance of Mr. Circuit Judge Gresham, of the Seventh Circuit, having 
wrested from the receivers appointed by the court in the Eighth Circuit, 
all that part of the Wabash railway property situated in the Seventh 
Circuit, placing it in charge of a receiver of his own appointment, Hon. 
Thomas M. Cooley, — took upon himself the responsibility of having 
made the first appointment, and justified it in forcible language, claim- 
ing that it was supported by a decision of Mr. District Judge Shipman 
in the Second Circuit,? and claiming that the Supreme Court of 
the United States had ‘‘ said that it was right.”” And he ended by 
using this forcible sentence: ‘‘ Now, if any one in, or out of judicial 
position, chooses to dispute the action of this court, that party may 
settle that controversy with the Supreme Court of the United States, 
which is authoritative, so far as the action of this court is concerned.”’ 
The allusion to any one “ out of judicial position,’’ was evidently in- 
tended to reach the editors of certain legal publications, including the 
American Law Review, which vigorously disputed the propriety, 
and even the decency, of a court of equity allowing a debtor to come 
into its halls, and without any grievance against its creditors other 
than his inability to pay his debts to them, require the court to take 
possession of his property, for his benefit and convenience, and 
for the mere purpose of holding them at arm’s-length. Mr. Justice 


1 These cases are Wabash &c. R. Rep. 863; Central Trust Co. v. Wabash 
Co. v. Central Trust Co., 22 Fed. Rep. &c. R. Co. and others, 29 Fed. Rep. 
272; Wabash &c. R. Co. v. Central 618. 

Trust Co., 23 Fed. Rep. 513; Central 2 Referring to Brassey v. New York 
Trust Co. v. Wabash &c. Co., 23 Fed. &c. R. Co., 19 Fed. Rep. 668. 
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Brace now examines the authorities to see if there is any foundation for 
the statement made by Mr. District Judge Treat of the existence of 
precedents justifying the action of the Federal court in that case. He 
finds that the Brassey case,! decided by Mr. District Judge Shipman, 
was a case where the complainant was a bondholder, and where the court 
held that the action was conclusive without reference to what a judge 
of the lowest Federal court may have said in an original proceeding, the 
case was therefore no precedent for the action of the court in the Eighth 
Federal Circuit. He then examined the decisions of the Supreme Court 
of the United States, to which the court had been referred in support of 
its power, and found that nowhere in those decisions had it been 
adjudged that a court can appoint a receiver on the petition of the 
debtor. He therefore dismissed the precedent of the so-called ‘‘ Wabash 
cases ’’ with the following language, the italics being ours :— 

However prudent and wise the action of Judge Treat, concurred in by Judge 
Brewer, may have been, from a business stand-point, in taking charge of this 
great railroad system, we have failed to discover that the Supreme Court of the 


United States has ever said judicially that upon such an application he had 
power to appoint a receiver to do so. 


The suggestion that the Federal court may have proceeded ‘‘ from a 
business stand-point’’ is wormwood, and surpasses in gall any unfavor- 


able criticism ever made in any legal publication. 

The dissenting opinion, written by Mr. Justice Barclay, develops the 
evident weakness of the opinion of the court, which is that writ of pro- 
hibition is issued because the decision of the court below appointing the 
receiver on the petition of the debtor was merely improvident or erro- 
neous, but not without jurisdiction. He points out that there was a 
cross-bill by a creditor, who united in the request for the appointment 
of a receiver, and he seems to make a conclusive case in favor of the 
jurisdiction by pointing out that the court of Common Pleas was a 
court having general equity powers, and that it is within the general 
powers of a court of equity to appoint a receiverin a propercase. This 
seems to make it clear that there was left only the inquiry, whether the 
order had been providently or improvidently made,— an inquiry which, 
of course, could not be made on an application for a writ of © 
prohibition without turning the writ of prohibition into a mere 
appeal in equity. It should be added that the Supreme Court 
of Missouri do not seem, in the use of the writ of prohibition, 
to have any clear understanding of the difference between a want of 
jurisdiction and an error in law. There would have been more ground 


1 Brassey v. New York, &c., R. Co., 19 Fed. Rep. 663. 
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for claiming a want of jurisdiction in the Wabash cases, where the 
receiver was appointed upon a bill filed by the railroad company against 
its creditors, before they had answered and before any cross-bill had 
come in, and where the court subsequently overruled a motion of such 
creditors to transfer the order appointing the receiver from the original 
to their cross-bill.!_ The doubt put upon the jurisdiction in that case 
grows out of the second section of Article III of the Federal constitu- 
tion, defining the cases to which the judicial power of the United States 
shall extend, using in every definition either the word ‘‘ cases’’ or the 
word ‘‘ controversies.’’ The meaning of these words has received 
interpretation in a good many cases at the hands of the Supreme Court 
of the United States. Those cases are ably summed up by Mr. Justice 
Harlan in a decision commented upon in our last number.? The proposi- 
tion that a debtor can sue his creditor, when he admits the entire justice 
of the debt, for the sole purpose of preventing his creditor from suing 
him, is so novel, and was so unheard of prior to the Wabash receiver- 
ship, that it might well be doubted whether such a proceeding is 
either a ‘‘case’’ or a ‘‘ controversy,’’ within the meaning of the 
judiciary clause of the Federal constitution. But, absurd as the pro- 
ceeding seems, it would probably have to be regarded as a ‘ contro- 
versy’’’ in such a sense as to give the court jurisdiction; though it is 
certain that for a Federal court to go into the general business of a 
common carrier, and continue in it for years at a time, as many of 
them have done, is neither to decide a ‘‘case,’’ nor to settle a 
controversy.”’ 

Another ground upon which it was sought by Mr. District Judge 
Treat to justify the action of the Federal court in appointing the receiv- 
ers in the Wabash cases is a ground upon which stress is often laid in 
Federal railway receivership cases, that a railroad subserves the public 
convenience and necessities in such a manner that its operations must go 
on. Thatis a very proper thing for acourt to consider. If it does, in 
a proper case and upon proper grounds, appoint a receiver of a railroad 
property, and go into the purely administrative business of being a com- 
mon carrier, then when it displaces the company and takes possession 
of its property, it places itself in the shoes of the company, and assumes 
the obligations in consideration of which the charter of the company was 
granted by the State, of maintaining and operating the railroad for the 
public good, — an obligation which, it is well known, the company is 


1 Central Trust Co. v. Wabash &c., v. Brimson, 154 U. S. 447. See 28 Am. 
Co., 23 Fed. Rep. 863. Law. Rev. 792, et seq. 
2 Interstate Commerce Commission 
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not permitted to cast off without the consent of the State. But how, 
when an application for the appointment of such a receiver is first made 
to a Federal judge, and especially when it is made by the railroad com- 
pany itself, he can conceive himself entitled to represent the public, we 
do not understand. It is time for a court of equity to consider the 
rights of the public when the public appears before it through its duly 
constituted officer. One of the very few cases in which the English 
Court of Chancery has ever assumed jurisdiction to grant an injunction 
in support of a purely public right, and not for the protection of private 
property or business, has been to enjoin the purpresture of a public 
highway or navigation; but such injunctions have always been granted 
on the information of the Attorney-General, except in cases where par- 
ticular individuals might claim the relief on the ground of suffering 
special damage from the nuisance, not common to the rest of the public, 
by reason of their peculiar situation. It would seem, then, that there 
would be time enough for a Federal judge, in such a case, to talk about 
the rights of the public when the public appears by its proper officer and 
petitions for some form of relief. At the time of this writing nearly 
one-half of the railway mileage of the United States is in the hands of 
court receivers. In other words, the courts of the country, and chiefly 
the Federal courts, are actually operating some 35,000 miles of railway. 
Notwithstanding the undoubted efforts of the judges in most of the cases 
to deal justly, the jurisdiction is almost overwhelmed with corruptions 
and abuses, nearly all of which elude public investigation. The subject 
of the administration of insolvent interstate railways deserves the earnest 
attention of Congress. 


Lanp TitLe: OverLappinc Grants.— The decision of the Supreme 
Court of North Carolina in Boomer v. Gibbs,' presents an interesting 
discussion of the following propositions :— 


1. Where the boundaries of two grants overlap, and both claimants are in 
possession of parts of the lappage, the one having the better title has 
constructive possession of all, except that actually inclosed by the other. 


2. Possession of part of the lappage by the one having the inferior title gives - 


him constructive possession of the whole lappage, so long as the one having 
the better title has not actual possession of any part. 


Lire Insurance or Horses. —In Tripp v. Northwestern Live Stock 
Ins. Co.,2 decided by the Supreme Court of Iowa, the owner of a 


1114.N. C. 76; 8. ¢. 19 S. E. Rep. 226. 2 59 N. W. Rep. 1. 
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valuable stallion procured an insurance upon its life for one year. 
Toward the close of the year the horse became sick, and, under the 
advice of a veterinary surgeon sent by the company, it was killed as an 
act of mercy, two hours before the date of the expiration of the policy. 
In an action upon the policy it was held that, as the horse had not been 
killed either by ‘‘ disease or accident,’’ as stipulated in the policy, 
there could be no recovery. The court also held that the veterinary 
surgeon had no power, as agent of the company, to waive such a condi- 
tion in the policy. 


Manpamus to Comper A Man to Accept Pusiic Orrice. — In People 
y. Williams,‘ the Supreme Court of Illinois hold that a mandamus 
should be granted to compel one who has been appointed to a municipal 
office, and who is qualified for the same, but refuses it, to accept it and 
enter upon the discharge of its duties, although there is a statute im- 
posing a penalty for non-acceptance. The doubtful analogy of the 
court was that such a case is like the refusal to join a posse comitatus 
when summoned, or to serve in the militia when drafted. We believe 
that old English statutes imposing penalties for refusing to accept the 
oMice of sheriff, were adopted by the American colonies, and that some 
of them are still on our statute books. Such a statute existed in 
colonial times in North Carolina, and it is believed that it is still to be 
found among the statute laws of Tennessee. 


MenicrpaL Corporations: ror Ixscrres FiRe- 
works.— In the case of Fifield v. Phoeniz,* the Supreme Court of the 
Territory of Arizona have held that a city is not liable in damages for 
injuries caused by the discharge of fire-works, because of the fact that 
the city authorities suspended, for the day of the accident, an ordinance 
forbidding the discharge of fireworks. 


NecGorraBiLity or Bank Cuaecks.— In the case of Famous &c. Co. v. 
Crosswhite,3 the Supreme Court of Missouri, reversing the St. Louis 
Court of Appeals,‘ held that a bank check is negotiable, whether it con- 
tains the words ‘‘ value received’’ or not; so that if a person, by 
falsely impersonating another, procures one to draw a bank check in his 


1 145 Ill. 578; s. c. 36 Am. St. Rep. 3 27S. W. Rep. 398. 
514. 4 51 Mo. App. 55. 
2 26 Pac. Rep. 916. 
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favor, and thereafter transfers it to an innocent purchaser for value, 
such purchaser may maintain an action upon it against the drawer, 
The opinion, written by Mr. Chief Justice Black, is a learned contri- 
bution to the law on the subject. 


Nuisance: Manuracture or Fertitizers.— In Evans v. Reading 
Chemical &c. Co.,' the Supreme Court of Pennsylvania hold that a 
factory located in a prosperous farming community, for making fertil- 
izers from carrion and refuse, will be enjoined at the suit of one whose 


dwelling house is so affected by the stench as to be almost uninhabit- 
able. 


Osscene Literature: Works oF StanparD LITERATURE CONTAINING 
OsscenE Features. — In the case of Re Worthington Co., published in 
the New York Law Journal for June 22, an application was made by some 
one for an order upon areceiver of the court having charge of the assets 
of a publishing house, to suppress the sale of certain standard works on 
the ground that they contained obscene matters. Judge O’Brien and 
his associates refused to make the order. The opinion of the court, 
written by Judge O’Brien, contains the following expressions : — 


What has become standard literature of the English language — has been 
wrought into the very structure of our splendid English literature — is not to 
be pronounced at this late day unfit for publication or circulation and stamped 
with judicial disapprobation as hurtful to the community. The works under 
consideration are the product of the greatest literary genius. Payne’s “ Ara- 
bian Nights ’’ is a wonderful exhibition of Oriental scholarship, and the other 
volumes have so long held a supreme rank in literature that it would be absurd 
to call them now foul and unclean. A seeker after the sensual and degrading 
parts of a narrative many find in all these works, as in those of other great au-— 
thors, something to satisfy his pruriency. But to condemn a standard literary 
work because ofa few of its episodes would compel the exclusion from circulation 
of a very large proportion of the works of fiction of the most famous writers of 
the English language. There is no such evil to be feared from the sale of these 
rare and costly books as the imagination of many, even well-disposed, people 
might apprehend. They rank with the higher literature, and would not be 
bought nor appreciated by the class of people from whom unclean publications 
ought to be withheld. They are not corrupting in their influence upon the 
young, for they are not likely to reach them. I am satisfied that it would bea 
wanton destruction of property to prohibit the sale by the receiver of these 
works —for if their sale ought to be prohibited the books should be burned; 
but I find no reason in law, morals or expediency why they should not be sold 
for the benefit of the creditors of the receivership. The receiver is, therefore, 
allowed to sell these volumes. 


1 298 Atl. Rep. 702. 
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Recetvers’ Certiricates: upon Property or Recetvers’ CEr- 
TIFICATES WHERE THE RECEIVER 1s APPOINTED BY THE CouRT OF ANOTHER 
Srate.— The Civil Court of Appeals of Texas have lately held in the 
case of Pool v. Farmers Loan & Trust Co.,' that receivers’ certificates, 
issued under an order of a court of the State of New York, by which 
the receiver had been appointed, did not constitute a lienon land of the 
corporation in the State of Texas,— and this, although the president of 
the corporation had attempted to effectuate the order appointing the 


receiver, by conveying the property to the receiver in the name of the 
corporation. 


SEAMEN: COMPENSATION FOR SHORTAGE OF Provisions — INVALIDITY 
or Contracts Between Captain AnD Sartors IN Recarp To QuANTITY 
or Provisions Servep. — The decision of Mr. U. S. District Judge 
Wales, for the District of Delaware, upon a case where, during a 
voyage, the master of a vessel had made an agreement with the sailors 
to issue bread to them according to his ‘‘ method,’’ instead of accord- 
ing to the statutory scale,* holding that the contract was void, one- 
sided, and without consideration, and that it did not estop the sailors 
from suing for the extra compensation allowed by the statute,* in cases 
of a shortage of provisions,— is respectfully dedicated to those State 
judges, who find in every statute relating to laborers on land, by which 
the State undertakes to protect them from swindling and extortion, an 
unconstitutional interference with the ‘‘freedom of contract.’’ It 
furnishes an illustration of the workings of our Federal Merchant’s 
Shipping Act, referred to in our last number.‘ Surely this outrageous 
statute must operate to deprive the excellent shipowner (especially if he 
is incorporated) ‘‘ of life, liberty, or property, without due process of 
law,’’ within the meaning of the Fifth Amendment to the constitution 
of the United States, which is a restraint upon Congress; or at least it 
operates as a taking of private property for public use without just 
compensation, within the meaning of the same amendment. For when 
you take a man’s ‘‘ freedom of contract,’’ do you not take his business? 
And when you take his business, do you not take his property? 


“You take my house, when you do take the prop 
That doth sustain my house; you take my life 
When you do take the means whereby I live.”’ 


The learned judge never thought of the unconstitutionality of the 


1 27S. W. Rep. 744. 3 Rev. Stat. U. S., § 4568. 
2 Rev. Stat. U. S., § 4612. 428 Am. Law Rev. 775. 
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statute ; but he went so far as to say' that ‘‘ receipts or releases given 
by them [the sailors] even with all the solemnity of sealed instruments, 
will have no effect beyond the consideration fairly paid.’’ ‘* Seamen,”’ 
said he again, ‘‘ have often been said to be the wards of admiralty, 
and it is the duty of the court to protect them.’’ That is to say, it is 
the duty of their country to protect them; but why one’s country or 
State should owe any higher duty to protect a sailor from greed and 
extortion, than to protect a common laborer on land is not entirely 
clear. If there is any difference in the power to oppress between the 
one class of employers and the other, it is merely a difference of degree. 
Nevertheless, it is good to read the hearty manner in which a Federal 
judge upholds so necessary and useful a statute. ‘‘It would be a 
dangerous precedent,’’ continued he, ‘‘ for a court of admiralty to 
approve of any agreement of that kind between captain andcrew. The 
captain was the monarch of the deck.’’ 


SLANDER IN Foreicn Lancuaces.— In Schild v. Legler, Supreme Court 
of Wisconsin,” a complaint for slander alleged that defendant spoke of 
plaintiff in the German language ‘‘ Er hat Kaese gestoblen,”’ in the 
presence of persons who understood the German language and the words 
spoken, and that the words, translated into English, were, ‘‘ He has 
stolen cheese.’’ There was proof that defendant spoke of plaintiff in 
the German language words which, translated into English, were, ‘‘ He 
has stolen cheese,’’ but the precise German words alleged were not 
proved. It was held that, in the absence of evidence that the English 
translation of the German words alleged was not substantially correct, 
there would be deemed to be no variance ; variance being tested by the 
English translations. The court also ruled that in such a case the 
accuracy of the translation is the question for the jury. 


STaTvuTE OF Fraups: Speciric PERFORMANCE — PART PERFORMANCE 
or VersaL Contract — No Speciric PERFORMANCE WHERE VENDEE 
HAS Parp PurcuasE Money sut not Taken Possession.— In the case 
of Miller v. Lorentz,® recently decided by the Supreme Court of 
Appeals of West Virginia, there is a very learned opinion by Holt, J., 


! Citing another admiralty case 2 82 Wis. 73; s. c. 51 N. W. Rep. 
The Raja, 1 Sprague, 199; Fed. Cases, 1099. 
No. 11538. 319 S. E. Rep. 391. 
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upon the questions indivated by the above caption. The official syllabus 


of the case is as follows :— 


1. In the case of a verbal contract for the sale of land, the payment of 
the purchase money is not of itself such performance as will take the case 
out of the statute of frauds, although the vendor has become insolvent. 

2. Where the general requisites for a decree for specific performance are 
shown, possession given and taken in part execution of such verbal contract 
may of itself entitle the purchaser to have the same enforced; but such 
possession must be actual and exclusive, and be retained and continued 
under it; and such contract must be satisfactorily proved, and be certain 
and definite in its terms. 

3. This rests upon the principle of equitable estoppe! that the vendor has 
so dealt with the purchaser in receiving the whole or a part of the purchase 
money, or in contracting for its payment, and in putting him in actual 
possession of the land in part execution of the contract of sale, that it 
would be a fraud on the vendor’s part to repudiate the contract, and stop 
short of its complete execution, 


Supreme Court Opinions 1n Response TO Executive Questions. — 
In Re Penitentiary Commissioners,! the Supreme Court of Colorado 
hold that they will not give an opinion in response to a question sub- 
mitted to them by the governor of the State under a provision of the 
constitution, where it is apparent to them that the matter is of such 
a nature that actual litigation, involving private rights, is likely to grow 
out of it, in which case they ought not to indicate their opinion in ad- 
vance, upon an ex parte statement or application. 


TeLeGRAPH Compantes: Damaces For Dispatcnes Cipner. —If 
there were not already enough judicial authority to make it clear that 
people who send cipher and other unintelligible messages over a tele- 
graph line, which messages do not advise the agent of the companies of 
their importance, cannot in case of a failure to forward, deliver, or de- 
liver within a reasonable time, or deliver accurately, recover any more 
than nominal damages,” — it may be noted that this proposition has 
lately been re-inforced by a decision of the Supreme Court of Florida,* 
and by the great authority of the Supreme Court of the United States.‘ 


1 35 Pac. Rep. 915. son, 32 Fla. 527; s.c. 37 Am. St. Rep. 
2 See Thomp. Elect., § 358, where 125. 

half a page of authorities are cited to * Primrose v. Western Union Tel. 
this proposition. Co., 154 U. S. 1; 8. ¢. 14 Sup. Ct. 
3 Western Union Tel. Co. v. Wil- Rep. 1098. 
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Companies — Limitation OF Time ror PResentinc Clams 
ror DamaGes — Wuen Sixty Days ReasonaBLe. —It is entirely reason- 
able that a telegraph company should be allowed to stipulate that claims 
for damages shall be made within a short space of time, in order that 
the company may have the opportunity of investigating the circum. 
stances before the means of doing so have been lost by lapse of time; 
but, on the other hand, it would be an exceedingly convenient thing for 
the telegraph company, and correspondingly inconvenient and unjust 
toward the public, to allow it to stipulate for a period of time so short 
that the bar of the limitation will attach before the injured party can 
discover the fact of his loss. Many courts have held that a limitation 
of sixty days is not unreasonable.! Some courts have upheld such lim- 
itations where the period was thirty days ;* others, where the period of 
limitation was but twenty days;* and a leading English case upholds 
such a limitation where the period was but seven days.‘ On the other 


hand, one American court holds, and seemingly with better reason, 
that a stipulation fixing the period of limitation at thirty days 
from the date of the receipt of the message by the transmit- 


1 Young v. Western Union Tel. Co., 
38 N. Y. Super. 390; s. c. 65 N. Y. 
163; Wolf v. Western Union Tel. Co., 
62 Pa. St. 83; 8s. c. 1 Am. Rep. 387; 
Western Union Tel. Co. v. Meredith, 
95 Ind. 93; Western Union Tel. Co. v. 
Jones, 95 Ind. 228; s. c. 48 Am. Rep. 
713; Western Union Telegraph Co. v. 
Rains, 63 Tex. 27; Hill v. Western 
Union Tel. Co., 85 Ga. 425; s. c. 21 
Am. St. Rep. 166; 11 S. E. Rep. 874. 
Compare Lewis v. Great Western R. 
Co., 5 Hurl. & N. 867; Repley v. Ztna 
Ins. Co., 30 N. Y. 136; 8. c. 86 Am. 
Dec. 3862; Roach v. New York &c. Ins. 
Co., 80 N. Y. 546; Express Co. v. Cald- 
well, 21 Wall. (U. S.) 264; Hart v. 
Pennsylvania R. Co., 112 U. 8. 331, 
338. Similar provisions in policies of 
insurance in regard to proofs of loss 
have frequently been held good. In- 
land Ins. Co. v. Stauffer, 33 Pa. St. 
397; Trask v. State Fire &c. Co., 29 
Pa. St. 198; s.c. 72 Am. Dec. 622. In 
Western Union Tel. Co. v. Longwill 
the Supreme Court of New Mexico (21 
Pac. Rep. 839) expressly held that the 


sixty day limit was against public 
policy and void. The judge, however, 
relied for his authority upon the case 
of Johnston v. Western Union Tel, 
Co., 33 Fed. Rep. 362, and upon the 
cases of Western Union Tel. Co. ». 
Cobbs, 47 Ark. 344; s. c. 58 Am. Rep. 
756; and Western Union Tel. Co. v. 
McKibben, 114 Ind. 511; s. c. 14 N. 
E. Rep. 894. Neither of these cases 
isin point. In each the suit was for 
a statutory penalty, and the action was 
maintained upon the ground that that 
character of action did not come with- 
in the terms of the stipulation. 

2 Cole v. Western Union Tel. Co., 
33 Minn. 227; Beasley v. Western 
Union Tel. Co., 69 Fed. Rep. 181; 
Western Union Tel. Co. v. Dunfield, 
11 Colo. 335; s. c. 18 Pac. Rep. 34; 
Am. & Eng. Corp. Cas. 111. 

3 Aiken v. Telegraph Co., 5 8. C. 
358; Heimann v. Western Union Tel. 
Co., 57 Wis. 562. 

‘ Lewis v. Great Western R. Co., 5 
Hurl. & N. 867. 
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ting company, is unreasonable and void as tending to fraud.) So, 
the Supreme Court of Pennsylvania have lately held that the lim- 
itation of sity days is unreasonably short, in the case of a mes- 
sage sent from Philadelphia to Shanghai, where the message was 
of such a nature that the answer to it would come by mail.* 
In the case of the Western Union Tel. Co. v. Stratemeier,* the Appellate 
Court of Indiana holds, among other things, that, where the contract 
on the message required any claim by the sender to be presented in 
writing within sixty days, and plaintiff presented an oral claim, where- 
upon defendant entered into correspondence with him, and made an 
offer in settlement within the sixty days, it operated as a waiver of the 
condition requiring the claim to be presented in writing. The court 
cites with approval a recent decision of the Supreme Court of Georgia,* 
and disapprove a decision of a St. Louis Court of Appeals.° 


Tue Soutn Caroiixa Dispensary Law.— An unoflicial report of this 
decision has at length come to hand in the columns of the Southeastern 
Reporter,® and the syllabus is as follows :— 


i. Act December 24, 1892, known as the “ Dispensary Act,’’ forbidding the 
sale, or keeping for sale, of intoxicating liquors within the State by a private 
individual, and vesting the right to sell such liquors in the State exclusively, 
by certain designated officers and agents, for the purpose of profit to the 
State is in violation of Const., art. 1, § 1, which provides that all men are 
endowed by their Creator with the imalienable rights ‘“‘of enjoying and 
defending their lives and liberties, of acquiring, possessing, and protecting 
property, and of seeking and obtaining their safety and happiness;’’ and 
section 14, which declares that no person shall be despoiled or dispossessed 
of his property, immunities, or privileges, or deprived of his life, liberty, or 
estate, but by the judgment of his peers or the law of the land. Pope, J., 
dissenting. 

2. Intoxicating liquor is a lawful subject of commerce, and the traflic 
therein is not in itself unlawful, and the State cannot prohibit its citizens 
from engaging in such traffic except in the exercise of its police power. 


1 Southern Ex. Co. v. Caperton, 44 Co., 17 Mo. App. 257. The Indiana 


Ala. 101; s. c. 4 Am. Rep. 118. court also cite Havens v. Insurance 
2 Conrad v. Western Union Tel. Co., Co., 111 Ind. 90; s. c. 60 Am. Rep. 689; 
29 Atl. Rep. 888. 12 N. E. Rep. 137; Insurance Co. v. 
8 32 N. E. Rep. 871. Marple, 1 Ind. App. 411; 27 N. E. Rep. 


4 Hill v. Western Union Tel. Co., 85 633. 
Ga. 425; s. c. 21 Am. St. Rep. 166; 11 ® McCullough vr. Brown, 19 S. E. 
S. E. Rep. 874. Rep. 458. 

5 Massengale v. Western Union Tel. 
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3. Such dispensary act is not a police regulation of the business of selling 
intoxicating liquors, in that it does not prohibit the sale except by the citizens 
of the State, but encourages such sale by providing that the profits thereof 
shall inure to the State; and in that it gives the State a monopoly of the 
business, and the police power of the State ‘does not extend to the regu- 
lation of a business conducted by itself. Pope, J., dissenting. 

4. A statute which is designed, or has the effect, to embark the State in 
any trade which involves the purchase and sale of an article of commerce 
for profit, is not within the legislative power conferred on the general 
assembly by the constitution, though there may be no express provision for- 
bidding such an act. Pope, J., dissenting. 

5. Injuuction will lie at the instance of tax-payers to restrain the county 
board of control from establishing 2 dispensary in a certain place, on the 


ground that the dispensary act prov viding for such establishment i is unconsti- 
tutional. Pope, J., dissenting. 


The first paragraph of the syllabus reads like the most arrant non- 
sense; but, as the head-notes of the National Reporter System are 
generally well drawn, we are entitled to conclude, without wading 
through this very long opinion, that a majority of the court really did 
place their decision upon the ground that the statute in controversy was 
in conflict with the constitutional provisions there quoted. It is a pure 
assumption on the part of the court that the statute was not intended 
as a police regulation, but solely as a means of making profit by the 
State out of the liquor traffic. It is believed that the least attention 
to the history of the statute which was thus overthrown, will show that 
the primary object of it was to put the liquor traflic— everywhere 
admitted to be a great evil—under restraint, by placing it within the 
control of State officials; and that the motive of making profit to the 
State out of the sale of intoxicating liquors, was incidental merely, and 
was no more the governing motive of the statute, than any excise tax 
imposed upon the sale of intoxicating liquors is. The decision was 
rendered amid great public excitement, at a time when an attempted 
execution of the law had led to riot and bloodshed — almost to a civil 
war. The decision was held under advisement by the court until it 
became apparent that the educated and influential classes were strongly 
opposed to the law and to its execution. The court seems to have 
searched hard for some ground on which to base a decision which would 
satisfy the opinion of those classes, and it could find no better ground 
than the assumption that the enacting of the law under the disguise of 
a police regulation was merely a pretense on the part of the legislature.! 


! The word “ pretense ’’isadvisedly graceful decision in Marbury v. Madi- 
used, The court quote from the dis- son, 1 Cranch (U.S8.), 137, in which 
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Such seems to be the general premise, if not in the entire foundation of 
the opinion. That it is in itself a ‘‘ pretense ’’ would not be more dis- 


respectful to the Supreme Court of South Carolina, or to the judges 
who concurred in this opinion, than it is for them to apply that expres- 
sion to an act of the legislature, contrary, we believe, to the real fact. 
On the whole, this decision would seem to belong to that category of 
political decisions, rendered by divided courts, of which the American 
Judicial Reports furnish too many examples. 


WarenovsE Receipts: Ricuts or Bona Fine HoLpers as AGAINST 
WarenousEMEN.— There is nothing in the decision of the Court of 
Appeals of New York in First National Bank v. Dean,! beyond the 
proposition that, where a warehouseman issues a warehouse receipt, 
which, on its face, purports to be negotiable, and the receipt is nego- 
tiated to an innocent taker, who makes advances on the faith of it, the 
warehouseman is bound to make good the representations contained 
in the receipt. So that, where such a receipt described the goods as in 
the warehouse, when in fact, they were still in bond and subject to a 
government tax, the bona jide taker of the receipt was entitled to recover 
of the warehouseman what the goods would have been worth if the 
government tax had been paid. But in the case of Dean v. Driggs,” the 
Court of Appeals of New York held that a warehouseman does not, by 
issuing warehouse receipts describing goods according to outward 
appearances and marks and the representations of depositors, become 
liable to a bona jide transferee of such receipts for value, in case the 
goods are not of the kind or quality represented, unless he has 
knowledge, or reasonable grounds for believing that such descriptions 
are untrue. The view of the court is enforced by a learned and able 
opinion written by Judge Peckham, and the profession will concur in 
the conclusion that it is entirely sound. 


Chief Justice Marshall, engaged ina ing, among other expressions, which 


political quarrel with President Jeff- 
erson, wrote an opinion nearly thirty 
pages in length, in a case of which 
he admitted that the court had no 
jurisdiction, merely to influence the 
decision of another court,— deciding 
erroneously even the technical ques- 
tion presented, and using the follow- 


the South Carolina Court repeat: 
‘The courts are not bound by mere 
forms, nor are they misled by mere 
pretenses.”’ 

1 32 N. E. Rep. 1108. 

2 .N. Y. Law Journal, Vol. 8, No. 
134; s.c. 33 N. E. Rep. 326. 
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Wrrnesses: Competency Seven Years or AGE.— The 
modern tendency to overrule objections going to the competency of 
witnesses on the ground of infancy or want of intelligence, and to allow 
such objections to go to their credibility, is illustrated by the case of 
Williams v. United States, lately decided by the Supreme Court of the 
District of Columbia, where a child seven years of age, offered as a 
witness in a criminal proceeding, stated, upon an examination by the 
court, that she did not understand the nature of an oath, but also 
stated that she attended Sunday school, that she knew that if she did 
not tell the truth she would be whipped, and knew that it was wrong 


to tell what was not true,— and it was held not error to admit her to 
testify. 


Wirnesses: IncoMpETENCY BY REasON oF TENDER YEARS.— Gener- 
ally a court of error, in reviewing the question of the propriety of the 
ruling of the trial court in admitting a child of tender years to testify 
as a witness, will allow a wide latitude to the discretion of such court; 
but there is an obvious limit to this latitude. And where, in a criminal 
prosecution for carnally knowing a girl five years of age, the girl was 
introduced as a witness in behalf of the State, and appeared to be of 
ordinary intelligence, but with little or no knowledge of moral account- 
ability,— it was held that she was so clearly outside the pale of legal 
responsibility that it was an error to allow her to testify, and that the 
error would be reviewed by an appellate court.” 


Wuen 1s an Act Done THE ‘‘ Nicut Time? ’’— In Kleiforth v. 
State, the Supreme Court of Wisconsin had before it the question when 
a prohibited act is deemed to have been done in the ‘‘ night time’’ 
within the meaning of a statute, in a prosecution which involved the 
question whether a person had violated a statute for the preservation 
of game. The court below charged the jury, in substance, that if the 
game was shot an hour before sunrise, that was in the night time, 


within the meaning of the statute. The Supreme Court reverse this 


decision, placing itself on the doctrine of one of its previous decisions,‘ 


1 22 Wash. Law Rep. 457. 3 59 N. W. Rep. 507. 
2 State v. Michael, 16 S. E. Rep. 4 Nicholls v. State, 68 Wis. 416; 
803. 8. c. 82 N. W. Rep. 543. 
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which, following Blackstone,’ holds that an offense is not burglary, 
“if there be daylight or crepusculum enough, Legun or left, to dis- 


cern a man’s face withal * * * But this does not extend to 
moonlight.’’ 


1 4 Bla. Com. 224. 
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CORRESPONDENCE. 


APPLY THE MERCHANTS’ SHIPPING ACT TO RAILWAY LABORERS, 
To the Editors of the American Law Review: 


Your note in 28 Am. Law REv. 775, entitled, ‘‘ What the Government can do 
in the Way of Protecting Railway Laborers,” in which you advocate the enact- 
ment by Congress of statutes for the government of railway employés engaged 
in interstate commerce, similar to the ones now in force relating to merchant 
seamen, touches upon a question of vital interest to the people of the United 
States of all classes. It is the first article I have seen on the subject, but it 
announces views that I have long entertained and frequently expressed. The 
following letter, addressed by me under date of August 8, 1894, to Hon. C. K, 


Davis, United States Senator from Minnesota, expresses briefly my views on the 
subject. 


Yours very truly, 
Sr. Lovuts. 


E. P. Jonnson. 


St. Louis, August 8, 1894, 
Hon. C. K. Davis (U. S. Senator from Minn.), Washington, D. C. 

Sir: — Pursuant to your request made to me during a short interview between us at the 
Capitol on the 2d inst., I write to present to you my views, briefly and in a general way, of 
laws that can be enacted by Congress, which will, if passed, probably settle, at least toa 
great extent, the antagonism between labor and capital engaged in interstate commerce, 
and which antagonism has recently been so disastrous to not only both of these interests, 
but to nearly every other interest in this country. 

We have asystem of admiralty laws founded upon the experience and wisdom of ages 
and of all civilized countries, admirably adapted to interstate and international commerce, 
when carried on by water, and which has been effective so far to prevent any serious 
trouble of this kind, and I have no doubt that Congress can enact a statute similar to this 
law, in regard to interstate commerce when carried on by land, that will prove equally 
effective and beneficial, not only to the parties immediately concerned, but also to the 
whole country. 

The foregoing presents my view of the matter, and it was suggested to me some years 
ago by the study of admiralty law, which I did in order to properly attend to one class of 
my professional duties. At the risk of being tedious, I shall point out some of the provis- 
jons of the admiralty law which I believe secure the result named. ‘ 

When a seaman ships on a vessel, he must sign shipping articles, and the articles and 
service entitle him to a great number of rights, such as proper food and humane treatment, 
and give him a first lien on the vessel to secure payment of his wages. If heshould be 
taken sick or disabled in the service, the vesse] must take care of him, furnish him with 
the medical and surgical treatment needed to cure him, and pay him his wages called for in 
the shipping articles, and return him to his home at the termination of the service. 

On the other hand, it imposes duties and penalties for their violation upon him. If he 
does not properly perform his duties, he may be punished by a deduction from his wages, 
or he may be discharged from the service without pay. If he desert the vessel during his 
employment, or mutiny on board, he is liable to a criminal prosecution. 

I believe if these humane and just provisions were enacted into a statute in regard to 
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interstate commerce, to which might be added <‘auses providing a maximum time an em- 
ployé might be kept on duty except in case of accident, that proper and safe appliances 
should be furnished to him to work with, and a reasonable compensation allowed to him in 
case of injury without his fault, or to his family, in case the injury proved fatal, to which 
might be added a clause of arbitration in case of a difference in regard to wages (but the 
latter Ido not believe would be necessary), in my judgment railroad strikes and destruc- 
tion of property would soon be things of the past. 

If this strikes you favorably, and you desire to introduce a bill in Cengress providing 
something like what I have outlined, and desire any further suggestions from me, i am at 


your service, 
Yours very truly, 
E, P. JOHNSON. 


THE MISTAKE IN THE TWENTY-FIRST EQUITY RULE. 
KEoxkuk, Iowa, Sept. 24th, 1894. 


To the Editors of the American Law Review: 


The following may be of interest, if not of value, to the many readers of your 
valuable periodical. Some time in the eighties, I do not recollect the year, 
while engaged in informing myself as to the pleading and practice in the Fed- 
eral courts, I ran across what is a manifest error in Equity Rule No. 21. I dis- 
covered the mistake in what was then a recent publication. My curiosity being 
aroused, I took occasion to examine another earlier publication containing the 
rule. There I found the same error existed. This led me to make a still further 
investigation, and in the course of same I examined some dozen or more publi- 
cations of various ages, and to my surprise I found that in all of them the same 
error existed. My surprise at this was only surpassed by that excited by the 
fact that nowhere was attention called to same. It struck me as strange that 
the rule had been reprinted so often and so persistently without the mistake 
being noted in any way. My curiosity was so far aroused that I took occasion 
to write to the late Justice Miller, calling his attention to the error. The 
result was aletter from him, of which the following is a copy. 

Yours truly, 
W. J. RoBERTs. 


SUPREME COURT OF THE UNITED STATES, t 
WASHINGTON, April 25th, 188 . 
W. J. Roberts, Esq. 

DEAR S1IR:—During the week which has elapsed since I received your letter of the 15th, 
Ihave been with the aid of Mr. McKenney, our clerk, tracing up what is manifestly an error 
in the use of the word “ defendant ” for “ plaintiff ” in Rule XXI, of the Rules in Equity. 

In 1 Howard, where these rules were first printed and formally promulgated, the mis- 
take exists. At my request Mr. McKenney produced the original filed in the clerk’s office. 
This was not, as I had supposed, in manuscript, but the manuscript had evidently been 
sent to the printer, and one of his proofs, corrected in the handwriting of Judge Story, is 
on file as the original. It contains the mistaken word “ defendant.” 

1 have seen several editions of the rules, one of which is by a son of Judge Blatchford, 
two editions of Desty, and two of Mr. Phillips, in all of which the error is perpetuated. 

The mistake or error, which no doubt it is, is that of the draftsman of the rules, Mr. Jus- 
tice Story; but I think no judge or lawyer would hesitate, in construing the clause, to 

substitute “ plaintiff” for “ defendant.” The latter is insensible. 


Yours truly, 
Sam. F. MILLER. 
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BOOK REVIEWS. 


RANDOLPH ON EMINENT DOMAIN.— The Law of Eminent Domain in the United States, by 
CARMAN F. RanDOLPH. Boston: Little, Brown and Company, 1894. l vol. 8 Vo. pp, 
464 and cxxv. Price, $5.50, net. 

We examined this book predisposed toa favorable opinion of it, after read- 
ing in the author’s preface his statement that he has not only examined every 
case cited, but has performed the whole work of searching for cases. This is 
the proper way of proceeding in writing a treatise upon the law. We have 
lately seen some conspicuous instances of law books compiled by persons not 
entitled to be called authors, who instead of examining every case cited by 
them, have not examined one of them; but have written a text after reading 
other text-books on the same subject, and then have stolen all the authorities 
from these other books, slightly changing the order of arrangement. A book 
made in this way is fraudulent. Honest work is demanded of law writers as 
well as of other writers; and dishonest work is very likely to be found out 
sooner or later. 

The author states his propositions concisely and clearly, and indulges in 
quotations from decisions only sparingly. As to local practice in proceedings 
for condemnation, he has not attempted to set forth all the peculiarities of pro- 
ceeding in different States, but has stated the principles of procedure that are 
of general application. The result is that his work is one of moderate size, 
though it apparently cites all the cases, both American and English, that are of 
value in this country. In order that the work should refer to the very latest 
decisions, the author, by way of appendix, has added notes of recent cases, 
most of which must have been published while his work was going through the 
press. There is a further appendix of constitutional provisions upon the 
‘Subject of Eminent Domain. 

As to the social and political bearings of the subject, the author properly 
says that they are beyond his province. ‘‘ This much I may say here, however. 
Those who view the power of the States exemplified in the right of Eminent 
Domain asa menace to the rights of individuals may comfort themselves with 
the knowledge that in this country the duty of the State to pay for what it takes 


is a bulwark. against many forms of spoliation under the guise of law. The . 


organic law of the United States contains a premise and a conclusion not found 
in the logic of advanced socialism. Private property exists; if it is taken for 
public use it must be paid for.”’ 

From such examination as we have been able to make of this book, our opin- 
ion is that it contains a clear and trustworthy statement of the law of Eminent 
Domain, brought down to the date of publication. 

The chapter titles are as follows: I. The Eminent Domain. II. Jurisdiction. 
Ill. The Public Use. IV. Property. V. The Authority to Condemn. VI. 
Acquisition other than by Condemnation. VII. Interference with Private 
Property in Furtherance of Public Purposes. VIII. Location and its Incidents. 
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IX. The Estate or Interest Condemned. X. Compensation and Damages. XI. 
Procedure. XII. Remedies. XIII. The Improvement and Use of Streets, 
XIV. Waters. 


SMITH’S PROBATE Law.—Fifth Edition. The Practice in Proceedings in the Probate 
Courts of Massachusetts. With an Appendix of Uniform Forms and Rules Approved by 
the Supreme Jadicial Court. By WILLIAM L. SMITH, counselor at law. Fifth Edition 
Revised. By ARTHUR LORD. Boston: Little, Brown and Company. 1994. pp. 687 and 


8, by xxi. Price, $4, net. : 

“ This book has been in general use in Massachusetts and other New England 

States since the publication of the first edition, thirty years ago. If is so well 
ai known in these States that there is no need of saying even that it is and always 
hs has been an excellent hand-book of probate law. The present edition embodies 
she: the statutory changes and the decisions from the time of the publication of the 
= fourth edition in 1884 down to the present time. Mr. Lord, the editor, says: 
- “ While retaining mainly the original text, the editor has felt at liberty to make 
‘by such changes therein as later legislation has made necessary. The experience 
ng of thirty years since the first publication of the work has shown its convenience 
¥ aud utility not only to practicing lawyers in the commonwealth, but to that 
ok larger number of persons who, in one capacity or another, do business in the 
ws probate courts. It is hoped that this edition, embracing the later legislation 
ba and judicial decisions, will be found no less useful and necessary than the 
preceding.”’ 

He adds a chapter giving the Massachusetts law taxing Collateral Succes- 
” sions. This statute has been declared constitutional by the Supreme Court of 
i. the State in a decision rendered since the publication of the work under review. 
; The editor says: “ There are now thirteen States that impose an inheritance 
tax, — Maine, Massachusetts,? Connecticut,? New York, New Jersey,’ Pennsyl- 
vania,® Delaware,’ Maryland,* West Virginia,® Tennessee,” Ohio," Michigan,” 
and California.“ In most of these the statute is of comparatively recent date. 
. The only States where the statute has been considered by its court of last resort 
; are New York, Pennsylvania and Maryland.” 


In the appendix are the probate and equity rules recently prepared by the 
judges of the probate courts and approved by the Supreme Judicial Court. A 
hundred and fifty pages of the appendix are devoted to Probate forms which 
are very complete and accurate. 


BEALE’S CASES ON CRIMINAL Law. A Selection of Cases and Other Authorities upon 

Criminal Law. By JOSEPH HENRY BEALE, Jr., Assistant Professor of Law in Harvard 
University. Cambridge: Harvard Law Review Publishing Association. 1894. pp. 983 
and xv. 
The editor in his preface says: ‘“ This collection of cases is chiefly intended 
for the use of classes in the schools. That students may get the benefit to be 
derived from studying cases, it is necessary to omit head notes. In order, 
however, that the collection may be useful to the lawyer in practice, an index 
has been added, which is intended to enable one quickly to find the authorities 
upon any subject herein contained. Experience shows that a class studying 


1 1893. 3 1889. 5 1892. 7 1869. 1887. 1893, 
2 1891. 4 1887. © 1826. 8 1845. 10 1891. 12 1893. 
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such a collection of cases under the superintendence of the instructor is by no 
means inclined to give too much weight to the mere decision of a case. But 
those who may study this book without the help of a teacher must be warned 
not to regard as law the decision of every case here printed. The course of 
study to be pursued involves a determination of the point decided, a careful 
consideration of the reasons which led the court to its decision, a comparison 
of these reasons with those which were urged, or might have been urged, on 
the opposite side, and an independent solution of the question by the student, 
The object of study is not only to gain familiarity with the legal principles 
usually involved in criminal cases, but also to build up a legal mind, to acquire 
the science of legal reasoning, and the faculty of sound legal common sense,” 
This collection of cases differs in plan from other collections made by Har- 
vard professors on other subjects, chiefly in having not only a table of contents 
giving the titles of the chapters into which the book is divided, but alsoa good 
index of the subjects discussed in the cases. This is, in our opinion, a com- 
mendable innovation. It does not injure the collection of cases as a book for 
students; but on the other hand it renders the book valuable for the students 
to retain and use after they have entered upon the practice of their profession, 
It moreover renders the book valuable to every lawyer in practice. It gives 
him the cases which illustrate the leading principles of criminal jurisprudence 
in all its branches. From our examination of the cases, we think the selection 
has been made with excellent judgment. Professor Beale is already favorably 
known to the profession by his editorial work, especially that in the last edi- 
tion of Sedgwick on Damages. The chapter titles are as follows: I. Sources 
of the Criminal Law. II. Criminal Procedure. III. The Indictment. IV. 
Former Conviction or Acquittal. V. The Criminal Act. VI. The Criminal 
Intent. VII. Intent as Affected by Circumstances. VIII. Intent in Statutory 
Offenses. XI. Justification. X. Parties in Crime. XI. Jurisdiction over 
Offenses. XII. Crimes Against the Person. XIII. Larceny. XIV. Embezzle- 
ment. XV. Obtaining Property by False Pretenses. XVI. Receiving Stolen 
Property. XVII. Crime Against the Dwelling House. XVIII. Criminal Con- 


spiracy. XIX. Nuisance. XX. Contempt and Disbarment. XXI. Territorial 
Jurisdiction. XXII. Extradition. 


KINNEY ON IRRIGATION. —A Treatise on the Law of Irrigation, including the Law of 

Water Rights, and the Doctrine of Appropriation of Waters, as the Same are Construed 
and Applied in the States and Territories of the Arid and Semi-Humid Regions of the 
Onited States; and also including the Statutes of the Respective States and Territories, 
and Decisions of the Courts Relating to those Subjects. By CLEsson S. KINNEY, of the 
Salt Lake City Bar. Washington, D.C.: W.H. Lowdermilk & Co. 1894, 


The author gracefully dedicates his work to Hon. Thomas M. Cooley, a lawyer 


who is held in affectionate veneration by the bench and bar of our entire coun- 
try. The subject which he has chosen is quite new and unique. The process of 
making desert lands arable by the artificial introduction of water is as old as 
history, and we have seen statements that, at the present time, more than one- 
half of the cultivable acreage of the globe is cultivated by means of irrigation, 
the accuracy of which we doubt. The Latter Day Saints, fleeing from persecu- 
tion, were the first to introduce the system within the limits of the United 
States in the year 1847, at Great Salt Lake; in the land which they caiied 
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« Deseret; ’’ and that wonderful people made that inhospitable desert blossom 
asthe rose. The system spread, and under its operation those regions which 
had been deserts were turned into gardens. The subject of irrigation now 


ail absorbs a large portion of the public thought in many of the western States and 
rison territories. It is a subject of national, State and territorial legislation. Con- 
1, on yentions of leading men, devoted to the devising of the best means for the 
lent, extension of this system, are held annually in some of the States or territories. 
ples The artificial distribution of water necessarily leads toa great variety of conflict- 
uire ing rights. These in turn give rise to a mass of statute and judiciary law, which 
se.” is unknown to the inhabitants of the moist regions east of the Mississippi river. 
lar. It is the purpose of this work to collect, classify and present this mass of law, 
ents and to elucidate this (to us) very novel development of the law of water and water 
ood rights. This mass of law is, for the most part, based upon common law rules 
om- and principles which have sprung up under different conditions in the moist 
for regions of England and older States of the American Union; though in those 
nts States and territories which were once under Spanish rule, the governing prin- 
on, ciples may be supposed to be derived to some extent from the civillaw. The 
ves flexibility of the common law is illustrated by the fact that its fundamental prin- 
ce ciples infrelation to water rights, applicable in a moist country where it was 
on never necessary to dig a single irrigating canal, can be transferred to deserts, 
oly and, with suitable modifications, made applicable to the doing of justice under 
the new conditions. 

es The learned author necessarily deals with the law of water and riparian rights 
v. as the foundation of his subsequent discussions, before entering upon what he 
al calls ** The Arid Region Doctrine.’? In this we think he has displayed the best 
ry judgment. When he gets into the new field, he finds that the decisions are not 
r so numerous as to preclude him from examining them in considerable detail. 
~ This enables the reader to form a better judgment of the State law on the sub- 
n jects under discussion, from what appears on the pages of the work, than he 
- could otherwise do; since otherwise he would be driven, in nearly every instance, 
" to the examination of the authorities cited. He has also been able to take up, 


State by State, the State and territorial laws relating to irrigaticn, giving of 
course the judicial construction which has been placed on their various provis- 
ions. We are not sufficiently acquainted with this new and peculiar subject to 
offer any opinion as to the manner in which the learned author has handled it; 
but a cursory turning over of its pages creates the impression that he has pro- 
duced a good work. It is certainly timely, and the publishers have brought it 


out in good style. 


CRANKSHAW’S ANNOTATED CRIMINAL CODE OF CANADA.— The Criminal Code of Canada, 
1892 (55-56 Vict. C. 29), and the Canada Evidence Act 1893, with Copious Notes, Com- 
ments, References, an extra Appendix containing the Extradition Act, the Extradition 
Convention with the United States, the Fugitive Offender’s Act, and the House of 
Commons Debates on the Code and an Analytical Index. By JAMES CRANKSHAW, 
B. C. L., Barrister, Montreal. Montreal: Whiteford & Theoret. 1894. Price, $10. 


This seems to be, what its title page indicates, an annotated edition of the 
new criminal code of Canada. The annotations consist of about 1,800 cases, 
selected chiefly from the English reports, though a few Canadian, Scotch, and 
even American decisions are referred to. These annotations do not, inthe main, 
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serve any other office than to amplify the principles of the common law respect. 
ing those provisions which consist merely of codifications of those principles, 
and to show the construction placed upon such provisions as have been drawn 
from statutes formerly enacted in Canada or in Great Britain. If, after merely 
turning over the pages of this volmme, we were to offer any criticism on the 
mode in which the annotating has been done, it would be that we find in some 
cases that the learned annotator has gone into unnecessary detail in setting out 
the facts of cases, the reasoning of the judges, etc. It has been thought of 
sufficient importance to preserve, in an appendix of over 100 pages, the debates 
in the Dominion House of Commons upon this code before it was enacted, 
We are not prepared to say whether the views of Sir John Thompson, the 
Minister of Justice, and other able lawyers who took part in that debate, throw 
sufficient light upon the statute itself, as to be worthy of preservation in this 
form. Such a publication is certainly unusual. We have never before seen it 
in any book of statutes. There is a table of errata two pages in length, indicat- 
ting that the book has not been sterofyped. In an introduction, which we 
assume to be that of the learned annotator, and not a part of the Code, a long 
quotation is made from the report of the Royal Commissioners appointed to 
consider the provisions of an English draft code. The learned annotator also 
notices in this introduction the changes which this code has made in the exist- 
ing criminal law of Canada. Among these we might note that it abolishes that 
ancient humbug, a jury de ventre inspiciendo; abolishes attainder, outlawry, and 
pleas in abatement; abolishes the terms “ larceny,’’ “‘ embezzlement,” etc., 
and substitutes the word “theft,’’ as a general term to comprise all acts of 
fraudulent taking and fradulent conversion, misappropriation, and breach of 
trust; abolishes the distinction between felonies and misdemeanors, and 
modifies, in accordance with this change, the regulation of arrests, of bail, of 
jury challenges, etc.; abolishes the distinction between principals and acces- 
sories before the fact, and with it the rule thata wife committing an offense in 
the presence of her husband is presumed to act under his compulsion; abolishes 
the terms malice’’ and malice aforethought,’’ and makes corresponding 
changes in the definitions of murderand manslaughter; requires, in most cases, 
a preliminary inquiry before magistrates before an indictment can be preferred; 
abolishes writs of error; makes alterations in regard to appeals and new trials, 
and gives the Minister of Justice the power to order a new trial; creates a 
considerable list of new offenses, an inspection of which makes it appear that 
it consists rather of formulating common law offenses under new names than 
the real creation of new offenses; and makes alterations of more or less impor- 
tance in regard to a long list of offenses, embracing, we should suppose, most . 
of those denounced in the code, This code has been the subject of severe 
criticism in Canada. Without more time for examination than is at our dis- 
posal, we are not prepared to offer any opinion upon its merits. It seems that 
it has made many radical changes, and these will render the law of crimes in 
Canada less certain than heretofore until the provisions embodying the’changes 
shall have received a settled judicial construction. The value of the work is 
evidently very much enhanced by the annotations. 
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ABBOTT, JOSIAH GARDNER, 
review of Memoir of, 157. 
ADMIRALTY AND MARINE JURISDIC- 
TION, 
judicial extension of, 900. 
ADOPTION OF CHILD, 
in one State upon the devolution of 
real property in another State, 
619. 
ADVOCATE, 
defending prisoner who has con- 
fessed his guilt, 89. 
AFFIDAVIT, 
made through telephone, 915. 
AGENT AND SERVANT ESSENTIALLY 
IDENTICAL, 
article by Charles Claflin Allen, 9. 
ALaBaMA STATE BaR ASSOCIATION, 
sixteenth annual meeting, 252. 
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defense of: whether to be proved 
by a preponderance of evidence or 
whether enough to raise reason- 
able doubt, 449. 
ALIENs BILL, 
new British, 893. 
AMERICAN BaR ASSOCIATION, 
and the Chinese Exclusion Case, 289. 
gold medal of, 66. 
place of next meeting, 911. 
seventeenth annual meeting, 760. 
AMERICAN LEGISLATURE, THE 
address by Moorfield Storey, 683. 
ANARCHIST CONSPIRACY, 
and English law, 602. 
ANARCHIST, VAILLANT, 
execution of, 256. 
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ANARCHISTICAL DEMONSTRATIONS, 
address by Thomas M. Cooley, 641. 
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by, 463. 
FREEMAN, NormMAN L., 
death of, 885. 
FREEMASONS, 
consecration of Chancery Bar Lodge 
of, 70. 
FRENCH AND AMERICAN TRIAL, 
difference between, 897. 
CHIEF JUSTICE, 
Judge Donovan on, 111, 
visit to Chicago, 884. 
GAMBLING, 
Madame Clark,” 111. 
GamE Laws, 
constitutionality of, 916. 
GLapsToN:, Mr., 
as a law student, 112. 
GLEANING, 586. 
Gop, 
why do you preach to me of God? 
428, 


GoLpEN RULES, 
for jurymen, 98. 
GRANTS, OVERLAPPING, 9380. 
JOHN M., JupGs, 
visit to Halifax, 885. 
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HARVARD DEPARTURE, THE, 68. 
more about, 436, 
Hawall, 
extraordinary action of the Ameri- 
can government concerning, 264 
Hawauan AFFAIR, 
legal questions in, 264. 
HawallaAN ANNEXATION, 
constitutional objections to, 87. 
HieH Szas, 
new doctrine, as to Great Lakes, 304. 
HorrMaNn, OGDEN, 
proceedings in court in memory of, 
412. 
Home RvLE, 
in the Isle of Man, 115. 
HOMICIDE, 
by escaped felon while resisting 
arrest, 460. 
Horses, 
life insurance of, 930. 
IMPEACHMENT, 
before the United States Senate, 896. 
can a governor be impeached for 
improperly exercising the pardon- 
ing power, 66. 
of judicial officers, 429, 
IncomE Tax, 
is it constitutional? 
Robert Sewell, 808. 
INDIAN WORK, 
on American Law by Hukm Chand, 
885. 
INDIVIDUAL, AN, 
of Cork, 913. 
INDUSTRIAL ARMIES, 420. 
INITIATIVE, THE, 
and referendum, 606, 773. 
INJUNCTIONS, 
against boycotting, 126. 
against political acts, 924. 
against prize-fighting, 429. 
against strikes, 587, 879. 
against striking railway employes 
for violence and intimidation, 268. 
against threatened railway strike, 
269. 
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heaping insult upon, 447, 

INSURANCE, 
fire, covenant to keep watchman 
when mill idle, 125. 
life, for benefit of one’s church, 302, 
life of horses, 930. 

INTERFERENCE, 
friendly, into domestic affairs of 

other countries, 904. 

INTERNATIONAL Law, PRIVATE, 
right of foreign receiver to sue, 130. 

INTERPRETATION OF STATUTES, 
unfaithful, 889. 

INTERSTATE CODIFICATION, UNIFORM- 
oF Laws THROUGH, 
address by Leonard A. Jones, 547. 

INTERSTATE COMMERCE COMMISSION, 
right to summon witnesses and 

require the production of books, 
792. 
INTERSTATE Law, 
extra-territorial effect of an assign- 
ment for creditors, 126. 
validity of general assignment of 
foreign corporations for benefit of 
creditors, 461. 
Jac Cure Act, 
Michigan, 458. 
JAPANESE, THE, AND AMERICAN 
NATURALIZATION, 
article by John H. Wigmore, 818. 
JupGE, THE, 
and the preacher, 884. 
JUDGE, 
improper remarks of a, 301. 
prejudice of, ground for change of 
venue, 599. 
the right, in the right place, 108. 
JUDGEs, 
election of, by the legislature, 878. 
Federal, long on the bench, 624, 
JupIcIAL ELECTIONS, 
Chicago, 77. 
JupIciaAL Evo.ution, 
magnificent, 900. 
JUDICIAL OFFICERS, 
impeachment of, 429. 


28 AMERICAN LAW REVIEW. 


JUDICIAL PROMOTIONS, 
in the Eighth Federal Circuit, 771, 
JURISDICTION, 
service out of the, 244. 
to appoint receiver on petition of 
debtor, 925. 
JURISPRUDENCE, ENGLISH, NEw 
PARTURE OF, 
article by George H. Smith, 867. 
JURORs, 
women as, 585, 
Jury, 
power of, to refuse to render verdict 
according to direction of court,890. 
Jury, 
‘reading law to. Paper before West 
Virginia Bar Association, 92, 
Jury TRIAL, 
new illustration of value of, 74. 
university verdicts, 253. 
JURYMEN, 
excused to attend a funeral, 583. 
golden rules for, 98. 
LABOR, ORGANIZED, 
and injunction, paper by Charles 
Claflin Allen, 828. 
LaGER BEER, 
not spirituous liquor or wine, 924. 
LakEs, GREAT, 
new doctrine that they are “high 
seas,’’ 304. 
LanpD TITLEs, 
overlapping grants, 930. 
LAND TRANSFER REFORM, 
address by Charles F. Libby, 196 
LANGUAGES, FOREIGN, 
slander in, 934. 
Law AND Moratity, 
article by H. Teichmueller, 510. 
Law Book News, THE, 583. 
Law Books, 
how some are written, 464. 
Law DICTIONARIES, 
article by William C. Anderson, 531, 
Law SCHOOLS, 
concerning, 876. 
INDUCTIVE METHOD oF TEACHING 


JUDICIAL PENSIONS, 455. 
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Law ScHOOLs — Continued. 
METHODS OF TEACHING IN, Paper by 
John F. Dillon, 671. 
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foreign, proof of, 922. 
passage of, conclusiveness of en- 
rolled bill, 129. ‘ 
LAWYER, THE, AS A TEACHER AND 
LEADER, 
address by Thomas M. Cooley, 641. 
LawYER, 
disbarring for subornation of per- 
jury, 921. 
his first best cause, 914, 
LAWYERS, 
in political offices, 447. 
Lay JOURNALS, 
legal opinions in, 876. 
LEADING ARTICLES, ADDRESSES AND 
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agent and servant essentially iden- 
tical, by Chas. Claflin Allen, 9. 
american legislature, the, by Moor- 
field Storey, 683. 
American naturalization and the 


Japanese, by John H. Wigmore, | 


818. 

bankruptcy legislation, by Edwin 8S. 
Mack, 1. 

doctrine of ultra vires in relation to 
private corporations, by Seymour 
D. Thompson, 376. 

extrinsic evidence in respect to 
written instruments, by Charles 
A. Graves, 321. 

income tax: is it constitutional? 
by Robert Sewell, 808. 


individual liability of non-resi- 


dent stockholders and officers, by 
Conrad Reno, 518. 

inductive method in legal educa- 
tion, by William A. Keener, 709. 

injunction and organized labor, by 
Charles Claflin Allen, 828. 

is a ‘‘declaration of war” neces- 


sary? by Daniel Chauncey Brewer, — 


754. 
Justice Joseph P. Bradley, by Cort- 
landt Parker, 481. 
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land transfer reform, by Charles 
F. Libby, 196. 

late Lord Chief Justice Coleridge, 
by George H. Knott, 726. 

law and morality, by H. 
mueller, 510. 

law dictionaries, by William C. 
Anderson, 531. 

Lord Russell of Killowen, Lord Chief 
Justice of England, by George H. 
Knott, 860. 

memorial of South Carolina in mat- 
ter of receivers of railroads, 161. 

necessity for the suppression of 
lobbying, by Samuel Maxwell, 211. 

new departure of English jurisprud- 
ence, by George H. Smith, 867. 

right of a public principal, upon 
discovery of fraud, to recover 
from a third person, money paid 
upon its contracts, by George 
Urquhart, 37. 

right to try an extradited fugitive 
for an offense other than that 
specified in the extradition pro- 
ceedings, by <Ardemus Stewart, 
568 
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seal: its origin, evolution and abo- 
lition, by H. C. McDougal, 25. 

should the ultra vires doctrine be 
applied to business corporations? 
by Frederick H. Cooke, 222. 

social factor in crime, by James H. 
Pershing, 368. 

spendthrifts, by H. Campbell Black, 
230. 

true professional ideal, by John F. 
Dillon, 671. ; 

true remedy for lynch law, by 
Walter Clark, 801. 

uniformity of laws through national 
and interstate codification, by 
Leonard A. Jones, $47. 

United States Chinese Exclusion 
Act, by M. J. Farrelly, 734. 

value of precedents, by J. W. Mce- 
Loud, 218, 
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LYNCHING OF NEGROEs, 
in the United States English orgaa. 
ization respecting, 904. 


Dartmouth College case, by W. 8. STATE Bak ASSOCIATION, 


G. Noyes, 356. 
wrongful interference by third par- 
ties with the rights of employers 
and employed, by William L. 
Hodge, 47. 
year, the, in its constitutional as- 
pects; the lawyer as a teacher and 
leader, by Thomas M. Cooley, 641. 
EpucaTion, INDUCTIVE METHOD 
IN, 
by William A. Keener, 709. 
ETnHics, 
address before West Virginia Bar 
Association, 89. 
LEGaL OPINIONS, 
in lay journals, 876. 
LeGaL PILiory, 454. 
LEGAL PROFESSION, 
in Great Britain, 581. 
LEGISLATION, 
truck store, 72. 
unconstitutional, 245. 
uniform, interstate commission on, 
69. 
LEGISLATIVE POWER, 
implied reservations upon, 613. 
LEGISLATURE, THE AMERICAN, 
address by Moorfield Storey, 683. 
LINcOLN, ABRAHAM, 
anecdote of, 104. 
LITIGATION, 
decline of in English courts, 581. 
LOBBYING, 
necessity for the suppression of, 
article by Samuel Maxwell, 211. 
LONGEVITY, 
of the Chief Justices of England, 
874. 
LOTTERY, 
new species of, 272. 
Lunacy, 
unconstitutional commissions of,457. 
Lyncu Law, 
true remedy for, 
articles, by Walter Clark, 801. 


third annual meeting, 445. 
MANDamMvs, 
to compel a man to accept public 
office, 931. 
BILL, 
new Hungarian, 78. 
MASTER AND SERVANT, 
responsibility of manager of theater 
for an assault by his special po- 
liceman,*127. 
right of slave to wages when kept 
in ignorance of emancipation, 302. 
MEDAL, GOLD, 
of American Bar Association, 66. 
MERCHANTS’ SHIPPING ACT, 
applied to railway laborers, 942. 
MINNESOTA STATE BANKRUPTCY Law, 
799. 
MISTAKE, 
in twenty-first equity rule, 943. 
Moratity, Law AnD, 
article by H. Teichmueller, 510. 
MUNICIPAL CORPORATIONS, 
liability for injuries from fireworks, 
921. 
liabilities for negligence when en- 
gaging in business as a private 
corporation, 462. 
MURDERER, 
whether he can inherit property, 919. 
NATURALIZATION, AMERICAN, AND THE 
JAPANESE, 
article by John H. Wigmore, 818. 
NATURALIZATION Law, NEw, 104. 
NATURALIZING A TURK, 874. 
NEGLIGENCE, 
doctrine of notice in regard to, in 
keeping ferocious animals, 95. 
evidence of, Res ipsa Loquitur, 128. 
no legal presumption of, from the 
fact of stock being killed upon a 
railroad, 128. 
Nervous SHOcK, 
liability for, 302. 
New BritisH ALIENS 893. 
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New JERSEY, 


judicial abolition of rotten boroughs — 


in, 439. 
New ZEALAND, 
State socialism in, 874. 
Nicut TIME, 
when is an act done in, 940. 
Non-RESIDENT STOCKHOLDERS AND 
OFFICERS, INDIVIDUAL LIABILITY OF, 
article by Conrad Reno, 518. 
Norway AND SWEDEN, 
separation means annexation to 
Russia, 85. 
NOTICE, 
doctrine of, in regard to negligence 
in keeping ferocious animals, 95. 
NUISANCE, 
electricity as, 96. 
manufacture of fertilizers, 932. 
squealing pigs, 105. 
OaTH, 
taking one with a reservation, 582. 
OBLIGATION OF CONTRACTS, 
statutes interfering with, 110. 
OBSCENE LITERATURE, 
standard works, containing obscene 
features, 932. 
ORGANIZED LABOR AND INJUNCTION, 
paper by Charles Claflin Allen, 
828. 
OVERRULING PREVIOUS DECISIONS, 
proper. way for, 260. 
PARDONING POWER, 
impeachment of governor for im- 
properly exercising, 66. 
PaTRIOTISM, 
Archbishop Ireland on, 598. 
PEER, 
right of, to practice at the bar, 875. 
PENSIONS, 
judicial, 455. 
PERJURY, 
disbarring lawyer for subornation 
of, 921. 
PREVALENCE OF, 581. 
PHELPS, WILLIAM WALTER, THE LATE, 
768. 
PHONOGRAPH, 
as a witness in court, 892. 
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| PLEADING, 

conducting actions without, 113. 
Po.ice PowEr, 

of State to abolish railway cross- 

ings, 458. 

PouiticaL ACTS, 

injunctions against, 924. 
PoRTRAITS, 

Myra Bradwell, 161. 

David Dudley Field, 321. 

Lord Chief Justice Coleridge, 641. 

PRECEDENTS, 

value of, article by J. W. McLoud, 
218. 
PENDERGAST, 
the murderer of Mayor Harrison, 
584. 

PRIVATEERING ABOLISHED, 
declaration of Paris, 615. 

PRIZE-FIGHT, 

enjoining, 429. 

PROFESSIONAL IDEAL, THE TRUE, 
paper by John F. Dillon, 671. 

Promissory NOTE, 
when corporate officer personally 

liable, 916. 

PROMOTERS, 

engagements of, do not bind future 
corporation, 917. 

PROPERTY, 
right of mant o destroy his own, 134. 

PUBLIC DIscussION, 
of cases pending in court, 246. 

PUBLIC OFFICE, 
mandamus to compel a man to ac- 

cept, 931. 

PUBLIC PRINCIPAL, RIGHT OF, UPON 
DISCOVERY OF FRAUD, TO RECOVER 
FROM A THIRD PERSON MONEY Pap 
Upon 1Ts ConTRACTS, 
article by George Urquhart, 37. 

PUBLIC VESSELS, 
status of, in foreign waters, 886. 

RaILRoOAD COMMISSION, 
powers to fix rates and charges for 

transportation, 787. 

RaILRoap CoMPANIEs, 
unjust discrimination by, 139. 
liability for nervous shock, 302. 
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RaILROaDs, 
in streets, abutting owners not en- 
titled to damage, 132. 
receivers of, and the equity juris- 
diction of the Court of United 
States, memorial of South Caro- 
lina to United States, 161, 283. 
State ownership of, 608. 
Rar~way GRADE CROSSINGS, 
power to abolish, 458. 
RarLway LAboRERs, 
Merchants Shipping Act applied to, 
942, 
what the government can do in way 
of protecting, 775. 
Rartway STRIKE, 
threatened, enjoining, 269. 
RECEIVER, 
appointed by Federal Court, State 
oflicer seizing goods in hands of, 
297. 
certificate of, lien upon property 
where receiver is appointed by 
court of another State, 933. 
foreign, right of to sue, 130. 
jurisdiction to appoint, on petition 
of debtor, 925. 
whether a corporation is a proper, 
888, 
REFEREES, OFFICIAL, 
proposition for appointment of, 453. 
REFERENCE EVIL, 769. 
RYFERENDUM, 
and the initiative, 606, 773. 
REPORTER, 
veteran, death of, 885. 
Reports, 
and text-books, 255. 
commendable brevity in, 64. 
Res JUDICATURE, 
law of, learned work by Hukm 
Chand, 885. 
RESERVATIONS, 
implied, upon legislative power, 613. 
RESPONDEAT SvuPERior, 
Lord Brougham’s reason for doc- 
trine of, 96. 
Rror Act, 
reading the, 97. 
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RUSSELL, LORD, OF KILLOWEN, Lorp 
Cuier Justice OF ENGLAND, 
article by George H. Knott, 860. 

LorD JUSTICE, 
promotion of, 412. 
successor to Lord Coleridge, 874. 

SALARIES, 
of Scottish law officers, 875. 

SALEs, 
place of delivery in case of, prohibit- 

ed, 134. 

ScortisH Law OrFiceRrs, 
salaries of, 875. 

SEAL, ORIGIN, EVOLUTION AND ABo- 
LITION OF, 

‘article by H. C. McDougal, 25. 

SEAMEN, 
compensation for shortage of pro- 

visions, 933. 

SELF-DEFENSE, 
right of a man when assailed to 

thrust another man _ between 

himself and the danger. New 
version of the Squib case, 76. 

|. SENATE, 

courtesy of, 276. 

| SENTENCE, 

power of judge to suspend, 149. 

| SLANDER, 

| in foreign languages, 934. 

Soctat Factor ry Crime, 
article by James H. Pershing, 368. 

SocraL PRoBLEM, 
in the South and the fifteenth 

Amendment, 251. 

SocraLisM, STATE, 
in New Zealand, 874. 

SouTH CaROLINA, 
constitutionality of the Dispensary 

law, 415, 937. 

SPECIFIC PERFORMANCE, 

part performance of, verbal contract, 
934, 


SPENDTHRIFTs, 

article by H. Campbell Black, 230. 
Sprrirvovus Liquor, 
lager beer not, 924. 
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State BANKS OF IssuUE, 
power of Congress over, 416. 
SraTE, 
Federal interference withthe collec- 
tion of taxes, 430 
STaTE SOCIALISM, 
power of State to engage in private 
business, 305. 
STATES, 
treaties between, 79. 
STATUTE OF FRAUDS, 
part performance where vendee has 
paid purchase money but not 
taken possession, 934. 
SraTUTEs, 
unfaithful interpretation of, 889. 
STEPHEN, SiR JAMES Fitzjames, 411. 
STOCKHOLDERS AND OFFICERS, NON- 
RESIDENT; INDIVIDUAL LIABILITY 
OF, 
article by Conrad Reno, 518. 


Stone, Grorce W., Carer Justicr, 


congratulations and _ presentation 
of souvenir upon 50th anniversary 
of election to bench, 263. 
death of, 415. 
StoRE, TRUCK, LEGISLATION, 72. 
STRIKE AT CHICAGO, 
and action of United States govern- 
ment in relation to same, 629. 
authority under which the president 
acted in making use of the army 
in, 764. 
STRIKERS, 
injunctions against, 269, 879. 
SrRIKES, BOYCOTTS AND COMPULSORY 
ARBITRATION, 
address by Thomas M. Cooley, 
STRIKES, 
laws of, 587. 
STRIKING RaILway EMPLOYES, 
enjoining against violence and in- 
timidation, 268. 
Sunpay Laws, 
validity of indorsement of note 
made on Sunday, 135. 
SUPREME BENCH, 
the Senate and recent appoint- 
ments to, 274. 
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Supreme Court OF THE UNITED 
STATES, 
appointing from the bar to, 292. 
power of justice of, on granting writ 
of error in criminal case to direct, 
that the prisoner be admitted to 
bail, 894. 
SuprREME Court OPINIONs, 
in response to executive questions, 
935. 
SURETIEs, 
corporations as, 446. 
TAXATION, 
exemption in cases of purely public 
charity, 623. 
Taxes, STATE, 
Federal interference with the col- 
lection of, 430. 
TELEGRAPH COMPANIES, 
damages for dispatches in cipher, 
935. 
damages for injuries to feelings, 
137. 
damages for mental sufferings, 919. 
liability for non-delivery, 137. 
limitation of time for presenting 
claims for damages, 936. 
right of action by person for whose 


benefit the message is sent 
136. 

Western Union as an accomplice of 
Debs, 765. 


TELEGRAPHIC REQUEST, 

arrest on, 915. 
TELEPHONE, 

affidavit made through, 915. 
Texas RAILROAD COMMISSION, 787. 
TExtT-Books AND REpoRTS, 255. 
Tortrovus ACTs, 

responsibility for, 616. 
Tramp CORPORATIONS, 

in New York, 307. 
TRAMPS, 

industrial armies, 420. 
TREASON, 

amere strike is not, 594. 
TREATIES, 


between different States of the 


American Union, 79. 


TRIAL, 

French and American, difference 
between, 897. 

prejudicial remarks of the judge, 
having tendency to mislead losing 
party, 139. 

public discussion of, 246. 

Turk, 
naturalizing a, 874. 

Uurra VIREs, 
doctrine of, in relation to private 

corporations. Article by Seymour 
D. Thompson, 376. 

SHOULD THE DOCTRINE BE APPLIED 
To Business CORPORATIONS. Ar- 
ticle by Frederick N. Cooke, 222. 

UNCONSTITUTIONALITY OF STATUTES, 
245. 

UNDUE INFLUENCE, 
and spiritualism, 101. 

UntrormMity oF Laws, 
interstate commission on, 69. 
THROUGH NATIONAL AND INTER- 

STATE CODIFICATION. Address by 
Leonard A. Jones, 547. 

Unirep StTaTEs SENATE, 
impeachments before, 896. 

VENUE, 
change of, on ground of prejudice 

of judges, 599. 

VeERDICT GETTER, 
the greatest, since Erskine, 586. 

VERDICT, 
power of jury to refuse to render, 

according to direction of court, 
890. 

Vrrainia STATE BaR ASSOCIATION, 
complaint of, about law books, 434. 
fifth annual meeting, 247. 

Wane, Pratt, 
death of, 288. 
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WAGERING POLICIEs, 
in life insurance, 302. 
WarEHOUSE RECEIPTs, 
rights of bona fide holders, 939, 
WEBSTER, HIS DEBT To Mason, 1x 
DaRTMOUTH COLLEGE Cass, 
article by W. S. @. Noyes, 856. 
WeEsT VIRGINIA Bar, 447. 
Wak, DECLARATION OF, IS IT NECcEs- 
SARY, 
article by Daniel Chauncey Brewer, 
754. 
West VIRGINIA Bak Association, 
89. 
WESTERN UNION TELEGRAPH Com- 
PANY, 
‘as an accomplice of Debs, 765. 
Wuirtt, Mr. Justice, 
appointment of, 273. 
WILL, 
execution of, matter below the sig- 
nature, 622. 
WITNESSES, 
exclusion from court room of par- 
ties who may become, 94. 
Woman SUFFRAGE MOVEMENT, 
in Kansas, Colorado and elsewhere, 
448. 
WoMEN as JURORS, 585. 
WITNESSES, 
competency of child seven years of 
age, 940. 
incompetency by reason of tender 
years, 940. 
WRIT OF PROHIBITION, 
issuing to constitutional convention, - 
903. 
WRITTEN INSTRUMENTS, 
extrinsic evidence in respect to, 
paper by Charles A. Graves, 
321. 
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